AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pension and Welfare Benefits Admin., Labor

(b) Effective date for certification re-
quirement—(1) In general. Subject to
the transitional rule in §2590.701-
5(a)(b)(iii), the certification rules of
§2590.701-5 apply to events occurring on
or after July 1, 1996.

(2) Period covered by certificate. A cer-
tificate is not required to reflect cov-
erage before July 1, 1996.

(3) No certificate before June 1, 1997.
Notwithstanding any other provision of
subpart A or C of this part, in no case
is a certificate required to be provided
before June 1, 1997.

(c) Limitation on actions. No enforce-
ment action is to be taken, pursuant to
part 7 of subtitle B of title I of the Act,
against a group health plan or health
insurance issuer with respect to a vio-
lation of a requirement imposed by
part 7 of subtitle B of title I of the Act
before January 1, 1998, if the plan or
issuer has sought to comply in good
faith with such requirements. Compli-
ance with this part is deemed to be
good faith compliance with the re-
quirements of part 7 of subtitle B of
title I of the Act.

(d) Transition rules for counting cred-
itable coverage. An individual who seeks
to establish creditable coverage for pe-
riods before July 1, 1996 is entitled to
establish such coverage through the
presentation of documents or other
means in accordance with the provi-
sions of §2590.701-5(c). For coverage re-
lating to an event occurring before
July 1, 1996, a group health plan and a
health insurance issuer are not subject
to any penalty or enforcement action
with respect to the plan’s or issuer’s
counting (or not counting) such cov-
erage if the plan or issuer has sought
to comply in good faith with the appli-
cable requirements under §2590.701-5(c).

(e) Transition rules for certificates of
creditable coverage—(1) Certificates only
upon request. For events occurring on
or after July 1, 1996, but before October
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1, 1996, a certificate is required to be
provided only upon a written request
by or on behalf of the individual to
whom the certificate applies.

(2) Certificates before June 1, 1997. For
events occurring on or after October 1,
1996 and before June 1, 1997, a certifi-
cate must be furnished no later than
June 1, 1997, or any later date per-
mitted under §2590.701-5(a)(2) (ii) and
(iii).

(3) Optional notice—(i) In general. This
paragraph (e)(3) applies with respect to
events described in §2590.701-5(a)(2)(ii),
that occur on or after October 1, 1996
but before June 1, 1997. A group health
plan or health insurance issuer offering
group health coverage is deemed to sat-
isfy §2590.701-5(a) (2) and (3) if a notice
is provided in accordance with the pro-
visions of paragraphs (e)(3) (i) through
(iv) of this section.

(ii) Time of notice. The notice must be
provided no later than June 1, 1997.

(iii) Form and content of notice. A no-
tice provided pursuant to this para-
graph (e)(3) must be in writing and
must include information substantially
similar to the information included in
a model notice authorized by the Sec-
retary. Copies of the model notice are
available on the following website—
http:/www.dol.gov/dol/pwba/ (or call 1-
800-998-7542).

(iv) Providing certificate after request.
If an individual requests a certificate
following receipt of the notice, the cer-
tificate must be provided at the time of
the request as set forth in §2590.701-
5(a)(2)(iii).

(v) Other certification rules apply. The
rules set forth in §2590.701-5(a)(4)(i)
(method of delivery) and §2590.701-
5(a)(1) (entities required to provide a
certificate) apply with respect to the
provision of the notice.

[62 FR 16941, Apr. 8, 1997; 62 FR 31693, June 10,
1997. Redesignated at 65 FR 82142, Dec. 27,
2000; 66 FR 1411, Jan. 8, 2001]
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§2700.1

Subpart A—General Provisions

§2700.1 Scope; applicability of other
rules; construction.

(a) Scope. This part sets forth rules
applicable to proceedings before the
Federal Mine Safety and Health Re-
view Commission and its Administra-
tive Law Judges.

(b) Applicability of other rules. On any
procedural question not regulated by
the Federal Mine Safety and Health
Act of 1977, 30 U.S.C. 801 et seq. (‘‘the
Act”), these Procedural Rules, or the
Administrative Procedure Act (par-
ticularly 5 U.S.C. 554 and 556), the Com-
mission and its Judges shall be guided
so far as practicable by the Federal
Rules of Civil Procedure and the Fed-
eral Rules of Appellate Procedure.

(c) Construction. These rules shall be
construed to secure the just, speedy
and inexpensive determination of all
proceedings, and to encourage the par-
ticipation of miners and their rep-
resentatives. Wherever the masculine
gender is used in these rules, the femi-
nine gender is also implied.

§2700.2 Definitions.

For purposes of this part, the defini-
tions contained in section 3 of the Act,
30 U.S.C. 802, apply.

§2700.3 Who may practice.

(a) Attorneys. Attorneys admitted to
practice before the highest court of any
State, Territory, District, Common-
wealth or possession of the TUnited
States are permitted to practice before
the Commission.

(b) Other persons. A person who is not
authorized to practice before the Com-
mission as an attorney under para-
graph (a) of this section may practice
before the Commission as a representa-
tive of a party if he is:

(1) A party;

(2) A representative of miners;

(3) An owner, partner, officer or em-
ployee of a party when the party is a
labor organization, an association, a
partnership, a corporation, other busi-
ness entity, or a political subdivision;
or

(4) Any other person with the permis-
sion of the presiding judge or the Com-
mission.

29 CFR Ch. XXVII (7-1-02 Edition)

(c) Entry of appearance. A representa-
tive of a party shall enter an appear-
ance in a proceeding under the Act or
these procedural rules by signing the
first document filed on behalf of the
party with the Commission or Judge;
filing a written entry of appearance
with the Commission or Judge; or, if
the Commission or Judge permits, by
orally entering an appearance in open
hearing.

(d) Withdrawal of appearance. Any
representative of a party desiring to
withdraw his appearance shall file a
motion with the Commission or Judge.
The motion to withdraw may, in the
discretion of the Commission or Judge,
be denied where it is necessary to avoid
undue delay or prejudice to the rights
of a party.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48712, Sept. 8, 1999]

§2700.4 Parties,
amici curiae.

(a) Party status. A person, including
the Secretary or an operator, who is
named as a party or who is permitted
to intervene, is a party. In a proceeding
instituted by the Secretary under sec-
tion 105(c)(2) of the Act, 30 U.S.C.
815(c)(2), the complainant on whose be-
half the Secretary has filed the com-
plaint is a party and may present addi-
tional evidence on his own behalf. A
miner, applicant for employment, or
representative of a miner who has filed
a complaint with the Commission
under section 105(c)(3) or 111 of the Act,
30 U.S.C. 815(c)(3) and 821, and an af-
fected miner or his representative who
has become a party in accordance with
paragraph (b) of this section, are par-
ties.

(b) Intervention—(1) Intervention by af-
fected miners and their representatives.
Before a case has been assigned to a
Judge, affected miners or their rep-
resentatives shall be permitted to in-
tervene upon filing a written notice of
intervention with the Executive Direc-
tor, Federal Mine Safety and Health
Review Commission, 1730 K Street,
N.W., Sixth Floor, Washington, DC
20006-3867. If the case has been assigned
to a Judge, the notice of intervention
shall be filed with the Judge. The Com-
mission or the Judge shall mail forth-
with a copy of the notice to all parties.

intervenors, and
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After the start of the hearing, affected
miners or their representatives may in-
tervene upon just terms and for good
cause shown.

(2) Intervention by other persons. (i)
Motions by other persons for leave to
intervene shall be filed before the start
of a hearing on the merits unless the
Judge, for good cause shown, allows a
later filing. The motion shall set forth:

(A) The interest of the movant relat-
ing to the property or events that are
the subject of the proceeding;

(B) The reasons why such interest is
not otherwise adequately represented
by the parties already involved in the
proceeding; and

(C) A showing that intervention will
not unduly delay or prejudice the adju-
dication of the issues.

(ii) Such intervention is not a matter
of right but of the sound discretion of
the Judge. In denying a motion to in-
tervene, the Judge may alternatively
permit the movant to participate in
the proceeding as amicus curiae.

(c) Procedure for participation as ami-
cus curiae. Any person may move to
participate as amicus curiae in a pro-
ceeding before a Judge. Such participa-
tion as amicus curiae shall not be a
matter of right but of the sound discre-
tion of the Judge. A motion for partici-
pation as amicus curiae shall set forth
the interest of the movant and show
that the granting of the motion will
not unduly delay or prejudice the adju-
dication of the issues. If the Judge per-
mits amicus curiae participation, the
Judge’s order shall specify the time
within which such amicus curiae
memorandum, brief, or other pleading
must be filed and the time within
which a reply may be made. The mov-
ant may conditionally attach its
memorandum, brief, or other pleading
to its motion for participation as ami-
cus curiae.

§2700.5 General requirements for
pleadings and other documents; sta-
tus or informational requests.

(a) Jurisdiction. A proposal for a pen-
alty under section 110, 30 U.S.C. 820; an
answer to a notice of contest of a cita-
tion or withdrawal order issued under
section 104, 30 U.S.C. 814; an answer to
a notice of contest of an order issued
under section 107, 30 U.S.C. 817; a com-

§2700.5

plaint issued under section 105(c) or
111, 30 U.S.C. 815(c) and 821; and an ap-
plication for temporary reinstatement
under section 105(c)(2), 30 U.S.C.
815(c)(2), shall allege that the violation
or imminent danger took place in or
involves a mine that has products
which enter commerce or has oper-
ations or products that affect com-
merce. Jurisdictional facts that are al-
leged are deemed admitted unless spe-
cifically denied in a responsive plead-
ing.

(b) Where to file. Until a Judge has
been assigned to a case, all documents
shall be filed with the Commission.
Documents filed with the Commission
shall be addressed to the Executive Di-
rector and mailed or delivered to the
Docket Office, Federal Mine Safety and
Health Review Commission, 1730 K
Street, N.W., Sixth Floor, Washington,
DC 20006-3867. After a Judge has been
assigned, and before he issues a deci-
sion, documents shall be filed with the
Judge at the address set forth on the
notice of assignment. Documents filed
in connection with interlocutory re-
view shall be filed with the Commis-
sion in accordance with §2700.76. After
the Judge has issued his final decision,
documents shall be filed with the Com-
mission.

(c) Necessary information. All docu-
ments shall be legible and shall clearly
identify on the cover page the filing
party by name. All documents shall be
dated and shall include the assigned
docket number, page numbers, and the
filing person’s address and telephone
number. Written notice of any change
in address or telephone number shall be
given promptly to the Commission or
the Judge and all other parties.

(d) Manner and date of filing. A notice
of contest of a citation or order, a peti-
tion for assessment of penalty, a com-
plaint for compensation, a complaint
of discharge, discrimination or inter-
ference, an application for temporary
reinstatement, and an application for
temporary relief shall be filed by per-
sonal delivery, including courier serv-
ice, or by registered or certified mail,
return receipt requested. All subse-
quent documents that are filed with a
Judge or the Commission may be filed
by first class mail, express mail, or per-
sonal delivery. Express mail includes

645



§2700.6

delivery by a third-party commercial
carrier. When filing is by personal de-
livery, filing is effective upon receipt.
When filing is by mail, filing is effec-
tive upon mailing, except that the fil-
ing of a petition for discretionary re-
view, a petition for review of a tem-
porary reinstatement order, a motion
for extension of time, and a motion to
exceed page limit is effective upon re-
ceipt. See §§2700.9, 2700.45(f), 2700.70(a),
(), and 2700.75(f). Filing by facsimile
transmission is permissible only when
specifically permitted by these rules
(see §§2700.9, 2700.45(f), 2700.52, 2700.70(a),
(f), and 2700.75(f)), or when otherwise
allowed by a Judge or the Commission.
Filing by facsimile transmission is ef-
fective upon receipt.

(e) Number of copies. In cases before a
Judge, two copies shall be filed for each
docket; in cases before the Commis-
sion, seven copies shall be filed; but if
the filing party is not represented by a
lawyer or other representative, one
copy shall be sufficient. When filing is
by facsimile transmission, the appro-
priate number of non-facsimile copies
must be filed with the Judge or Com-
mission within 3 days of the facsimile
transmission.

(f) Form of pleadings. All printed ma-
terial shall appear in at least 12 point
type on paper 8% by 11 inches in size,
with margins of at least one inch on all
four sides. Text and footnotes shall ap-
pear in the same size type. Text shall
be double spaced. Headings and foot-
notes may be single spaced. Quotations
of 50 words or more may be single
spaced and indented left and right. Ex-
cessive footnotes are prohibited. The
failure to comply with the require-
ments of this paragraph or the use of
compacted or otherwise compressed
printing features will be grounds for re-
jection of a brief.

(g) Status or informational requests.
Any inquiries concerning filing re-
quirements, the status of cases before
the Commission, or docket information
shall be directed to the Office of Gen-
eral Counsel or the Docket Office of the
Federal Mine Safety and Health Re-
view Commission, 1730 K St., N.W.,
Sixth Floor, Washington, DC 20006-3867.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48712, Sept. 8, 1999]

29 CFR Ch. XXVII (7-1-02 Edition)

§2700.6 Signing of documents.

When a person who appears in a rep-
resentative capacity signs a document,
that person’s signature shall constitute
his certificate:

(a) That under the provisions of the
law, including these rules and all fed-
eral conflict of interest statutes, he is
authorized and qualified to represent
the particular party in the matter; and

(b) That he has read the document;
that to the best of his knowledge, in-
formation, and belief formed after rea-
sonable inquiry it is well grounded in
fact and is warranted by existing law
or a good faith argument for extension,
modification, or reversal of existing
law; and that it is not interposed for
any improper purpose, such as to har-
ass or to cause unnecessary delay or
needless increase in the cost of litiga-
tion.

§2700.7 Service.

(a) Generally. A copy of each docu-
ment filed with the Commission shall
be served on all parties. In addition, a
copy of a notice of contest of a citation
or order, a petition for assessment of
penalty, a discrimination complaint, a
complaint for compensation, and an ap-
plication for temporary relief shall be
served upon the representative of min-
ers, if known.

(b) Posting. A copy of an order, cita-
tion, notice, or decision required under
section 109 of the Act, 30 U.S.C. 819, to
be posted on a mine bulletin board
shall, upon receipt, be immediately
posted on such bulletin board by the
operator.

(c) Methods of service. A notice of con-
test of a citation or order, a proposed
penalty assessment, a petition for as-
sessment of penalty, a complaint for
compensation, a complaint of dis-
charge, discrimination or interference,
an application for temporary reinstate-
ment, and an application for temporary
relief shall be served by personal deliv-
ery, including courier service, or by
registered or certified mail, return re-
ceipt requested. All subsequent papers
may be served by first class mail, ex-
press mail, or personal delivery, except
as specified in  §§2700.9, 2700.45,
2700.70(f), and 2700.75(f) (extensions of
time, temporary reinstatement pro-
ceedings, and extensions of page limit).
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Express mail includes delivery by a
third-party commercial carrier. Serv-
ice by mail, including first class, ex-
press, or registered or certified mail,
return receipt requested, is effective
upon mailing. Service by personal de-
livery is effective upon receipt. When
filing by facsimile transmission (see
§2700.5(d)), the filing party must also
serve by facsimile transmission or, if
serving by facsimile transmission is
impossible, the filing party must serve
by a third-party commercial overnight
delivery service or by personal deliv-
ery. Service by facsimile transmission
is effective upon receipt.

(d) Service upon representative. When-
ever a party is represented by an attor-
ney or other authorized representative
who has entered an appearance on be-
half of such party pursuant to
§2700.3(c), service thereafter shall be
made upon the attorney or other au-
thorized representative.

(e) Proof of service. All pleadings and
other filed documents shall be accom-
panied by a statement setting forth the
date and manner of service.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48713, Sept. 8, 1999]

§2700.8 Computation of time.

In computing any period of time pre-
scribed in these rules, the day from
which the designated period begins to
run shall not be included. The last day
of the period so computed shall be in-
cluded unless it is a Saturday, Sunday,
or federal holiday, in which event the
period runs until the end of the next
business day. When the period of time
prescribed is less than 7 days, inter-
mediate Saturdays, Sundays, and fed-
eral holidays shall be excluded in the
computation. When service of a docu-
ment is by mail, 5 days shall be added
to the time allowed by these rules for
the filing of a response or other docu-
ments.

§2700.9 Extensions of time.

(a) The time for filing or serving any
document may be extended for good
cause shown. Filing of a motion re-
questing an extension of time, includ-
ing a facsimile transmission, is effec-
tive upon receipt. A motion requesting
an extension of time shall be received
no later than 3 days prior to the expi-

§2700.10

ration of the time allowed for the filing
or serving of the document, and shall
comply with §2700.10. A motion re-
questing an extension of time and a
statement in opposition to such a mo-
tion may be filed and served by fac-
simile. The motion and any statement
in opposition shall include proof of
service on all parties by a means of de-
livery no less expeditious than that
used for filing the motion, except that
if service by facsimile transmission is
impossible, the filing party shall serve
by a third-party commercial overnight
delivery service or by personal deliv-
ery.

(b) In exigent circumstances, an ex-
tension of time may be granted even
though the request was filed after the
designated time for filing has expired.
In such circumstances, the party re-
questing the extension must show, in
writing, the reasons for the party’s
failure to make the request before the
time prescribed for the filing had ex-
pired.

[64 FR 48713, Sept. 8, 1999]

§2700.10 Motions.

(a) An application for an order shall
be by motion which, unless made dur-
ing a hearing or a conference, shall be
made in writing and shall set forth the
relief or order sought.

(b) Written motions shall be set forth
in a document separate from other
pleadings.

(c) Prior to filing a procedural mo-
tion, the moving party shall confer or
make reasonable efforts to confer with
the other parties and shall state in the
motion if any other party opposes or
does not oppose the motion.

(d) A statement in opposition to a
written motion may be filed by any
party within 10 days after service upon
the party. Unless otherwise ordered,
oral argument on motions will not be
heard. Where circumstances warrant, a
motion may be ruled upon prior to the
expiration of the time for response; a
party adversely affected by the ruling
may seek reconsideration.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48713, Sept. 8, 1999]
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§2700.11 Withdrawal of pleading.

A party may withdraw a pleading at
any stage of a proceeding with the ap-
proval of the Judge or the Commission.

§2700.12 Consolidation of proceedings.

The Commission and its Judges may
at any time, upon their own motion or
a party’s motion, order the consolida-
tion of proceedings that involve simi-
lar issues.

Subpart B—Contests of Citations
and Orders

§2700.20 Notice of contest of a citation
or order issued under section 104 of
the Act.

(a) Who may contest. (1) An operator
may contest:

(i) A citation or an order issued
under section 104 of the Act, 30 U.S.C.
814;

(ii) A modification of a citation or an
order issued under section 104 of the
Act; and

(iii) The reasonableness of the length
of time fixed for abatement in a cita-
tion or modification thereof issued
under section 104 of the Act.

(2) A miner or representative of min-
ers may contest:

(i) The issuance, modification or ter-
mination of any order issued under sec-
tion 104 of the Act; and

(ii) The reasonableness of the length
of time fixed for abatement in a cita-
tion or modification thereof issued
under section 104 of the Act.

(b) Time to contest. Contests filed by
an operator pursuant to paragraph
(a)(1) of this section shall be filed with
the Secretary at the appropriate Re-
gional Solicitor’s Office or at the So-
licitor’s Office, Mine Safety and Health
Division, Arlington, Virginia, within 30
days of receipt by the operator of the
contested citation, order, or modifica-
tion. Contests filed by a miner or rep-
resentative of miners pursuant to para-
graph (a)(2) of this section shall be
filed in the same manner within 30
days of receipt by the miner or rep-
resentative of miners of the contested
order, modification, or termination.

(c) Notification by the Secretary. The
Secretary, in accordance with section
105(d) of the Act, 30 U.S.C. 815(d), shall

29 CFR Ch. XXVII (7-1-02 Edition)

immediately advise the Commission of
such notice of contest upon its receipt.

(d) Copy to Commission. The con-
testing party shall also file a copy of
his notice of contest with the Commis-
sion at the time he files with the Sec-
retary.

(e) Contents of notice of contest. (1) A
notice of contest shall contain a short
and plain statement of:

(i) The party’s position with respect
to each issue of law and fact that the
party contends is pertinent; and

(ii) The relief requested by the party.

(2) A legible copy of the contested ci-
tation or order shall be attached to the
notice of contest. If a legible copy is
not available, the notice of contest
shall set forth the text of the contested
citation or order.

(f) Answer. Within 20 days after serv-
ice of a notice of contest, the Secretary
shall file an answer responding to each
allegation of the notice of contest.

§2700.21 Effect of failure to file notice
of contest of citation.

An operator’s failure to file a notice
of contest of a citation or order issued
under section 104 of the Act, 30 U.S.C.
814, shall not preclude the operator
from challenging, in a penalty pro-
ceeding, the fact of violation or any
special findings contained in a citation
or order including the assertion in the
citation or order that the violation was
of a significant and substantial nature
or was caused by the operator’s unwar-
rantable failure to comply with the
standard.

§2700.22 Notice of contest of imminent
danger withdrawal orders under
section 107 of the Act.

(a) Time to file. A notice of contest of
a withdrawal order issued under sec-
tion 107 of the Act, 30 U.S.C. 817, or any
modification or termination of the
order, shall be filed with the Commis-
sion by the contesting party within 30
days of receipt of the order or any
modification or termination of the
order.

(b) Contents of notice of contest. (1) A
notice of contest shall contain a short
and plain statement of:
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(i) The contesting party’s position on
each issue of law and fact that the con-
testing party contends is pertinent;
and

(ii) The relief requested by the con-
testing party.

(2) A legible copy of the contested
order shall be attached to the notice of
contest. If a legible copy is not avail-
able, the notice of contest shall set
forth the text of the contested order.

(c) Answer. Within 15 days after serv-
ice of the notice of contest, the Sec-
retary shall file an answer responding
to each allegation of the notice of con-
test.

§2700.23 Review of a subsequent cita-
tion or order.

(a) The contesting party shall file
any subsequent citation or order that
modifies or terminates the citation or
order under review within 30 days of its
receipt. The notice of contest under
section 105 or section 107 of the Act, 30
U.S.C. 815 and 817, unless withdrawn,
shall be deemed to challenge any such
subsequent citation or order.

(b) A person who is not a party in a
pending proceeding for review of a cita-
tion or order may obtain review of a
modification or termination of the ci-
tation or order by filing a notice of
contest under section 105 or section 107
of the Act. The notice of contest shall
be filed within 30 days of receipt of the
citation or order that modifies or ter-
minates the citation or order being re-
viewed.

Subpart C—Contests of Proposed
Penalties

§2700.25 Proposed penalty assessment.

The Secretary, by certified mail,
shall notify the operator or any other
person against whom a penalty is pro-
posed of the violation alleged, the
amount of the proposed penalty assess-
ment, and that such person shall have
30 days to notify the Secretary that he
wishes to contest the proposed penalty
assessment.

§2700.26 Notice of contest of proposed
penalty assessment.

A person has 30 days after receipt of

the proposed penalty assessment with-

in which to notify the Secretary that

§2700.29

he contests the proposed penalty. The
Secretary shall immediately transmit
to the Commission the notice of con-
test.

§2700.27 Effect of failure to contest
proposed penalty assessment.

If, within 30 days from the receipt of
the Secretary’s proposed penalty as-
sessment, the operator or other person
fails to notify the Secretary that he
contests the proposed penalty, the Sec-
retary’s proposed penalty assessment
shall be deemed to be a final order of
the Commission not subject to review
by any court or agency.

§2700.28 Filing of petition for assess-
ment of penalty with the Commis-
sion.

(a) Time to file. Within 45 days of re-
ceipt of a timely contest of a proposed
penalty assessment, the Secretary
shall file with the Commission a peti-
tion for assessment of penalty.

(b) Contents. The petition for assess-
ment of penalty shall list the alleged
violations and the proposed penalties.
Each violation shall be identified by
the number and date of the citation or
order and the section of the Act or reg-
ulations alleged to be violated. The pe-
tition for assessment of penalty shall
state whether the citation or order has
been contested and the docket number
of any contest. The petition for assess-
ment of penalty shall advise the party
against whom a penalty is filed that he
has 30 days to file an answer pursuant
to §2700.29.

(c) Attachments. A legible copy of
each citation or order for which a pen-
alty is sought shall be attached to the
petition for assessment of penalty. If a
legible copy is not available, the peti-
tion for assessment of penalty shall set
forth the text of the citation or order.

§2700.29 Answer.

A party against whom a petition for
assessment of penalty is filed shall file
an answer within 30 days after service
of the petition for assessment of pen-
alty. An answer shall include a short
and plain statement responding to each
allegation of the petition.
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§2700.30 Assessment of penalty.

(a) In assessing a penalty the Judge
shall determine the amount of penalty
in accordance with the six statutory
criteria contained in section 110(i) of
the Act, 30 U.S.C. 820(i), and incor-
porate such determination in a written
decision. The decision shall contain
findings of fact and conclusions of law
on each of the statutory criteria and
an order requiring that the penalty be
paid.

(b) In determining the amount of
penalty, neither the Judge nor the
Commission shall be bound by a pen-
alty proposed by the Secretary or by
any offer of settlement made by a
party.

§2700.31 Penalty settlement.

(a) General. A proposed penalty that
has been contested before the Commis-
sion may be settled only with the ap-
proval of the Commission upon motion.

(b) Settiement motion. A motion to ap-
prove a penalty settlement shall in-
clude the following information for
each violation:

(1) The amount of the penalty pro-
posed by the Secretary;

(2) The amount of the penalty agreed
to in settlement; and

(3) Facts in support of the penalty
agreed to by the parties.

(c) Order approving settlement. Any
order by the Judge approving a settle-
ment shall set forth the reasons for ap-
proval and shall be supported by the
record. Such order shall become the
final decision of the Commission 40
days after issuance unless the Commis-
sion has directed that the order be re-
viewed.

Subpart D—Complaints for
Compensation

§2700.35 Time to file.

A complaint for compensation under
section 111 of the Act, 30 U.S.C. 821,
shall be filed within 90 days after the
beginning of the period during which
the complainants are idled or would
have been idled by the order that gives
rise to the claim.
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§2700.36 Contents of complaint.

A complaint for compensation shall
include:

(a) A short and plain statement of
the facts giving rise to the claim, in-
cluding the period for which compensa-
tion is claimed;

(b) The total amount of the com-
pensation claimed, if known; and

(c) A legible copy of any pertinent
order of withdrawal or, if a legible copy
is not available, the text of the order.

§2700.37 Answer.

Within 30 days after service of a com-
plaint for compensation, the operator
shall file an answer responding to each
allegation of the complaint.

Subpart E—Complaints of Dis-
charge, Discrimination or In-
terference

§2700.40 Who may file.

(a) The Secretary. A discrimination
complaint under section 105(c)(2) of the
Act, 30 U.S.C. 815(c)(2), shall be filed by
the Secretary if, after an investigation
conducted pursuant to section 105(c)(2),
the Secretary determines that a viola-
tion of section 105(c)(1), 30 U.S.C.
815(c)(1), has occurred.

(b) Miner, representative of miners, or
applicant for employment. A discrimina-
tion complaint under section 105(c)(3)
of the Act, 30 U.S.C. 815(c)(3), may be
filed by the complaining miner, rep-
resentative of miners, or applicant for
employment if the Secretary, after in-
vestigation, has determined that the
provisions of section 105(c)(1) of the
Act, 30 U.S.C. 815(c)(1), have not been
violated.

§2700.41 Time to file.

(a) The Secretary. A discrimination
complaint shall be filed by the Sec-
retary within 30 days after his written
determination that a violation has oc-
curred.

(b) Miner, representative of miners, or
applicant for employment. A discrimina-
tion complaint may be filed by a com-
plaining miner, representative of min-
ers, or applicant for employment with-
in 30 days after receipt of a written de-
termination by the Secretary that no
violation has occurred.
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§2700.42 Contents of complaint.

A discrimination complaint shall in-
clude a short and plain statement of
the facts, setting forth the alleged dis-
charge, discrimination or interference,
and a statement of the relief requested.

§2700.43 Answer.

Within 30 days after service of a dis-
crimination complaint, the respondent
shall file an answer responding to each
allegation of the complaint.

§2700.44 Petition for assessment of
penalty in discrimination cases.

(a) Petition for assessment of penalty in
Secretary’s complaint. A discrimination
complaint filed by the Secretary shall
propose a civil penalty of a specific
amount for the alleged violation of sec-
tion 105(c) of the Act, 30 U.S.C. 815(c).
The petition for assessment of penalty
shall include a short and plain state-
ment of supporting reasons based on
the criteria for penalty assessment set
forth in section 110(i) of the Act. 30
U.S.C. 820(i).

(b) Petition for assessment of penalty
after sustaining of complaint by miner,
representative of miners, or applicant for
employment. Immediately upon issuance
of a decision by a Judge sustaining a
discrimination complaint brought pur-
suant to section 105(c)(3), 30 U.S.C.
815(c)(3), the Judge shall notify the
Secretary in writing of such deter-
mination. The Secretary shall file with
the Commission a petition for assess-
ment of civil penalty within 45 days of
receipt of such notice.

§2700.45 Temporary
proceedings.

(a) Service of pleadings. A copy of each
document filed with the Commission in
a temporary reinstatement proceeding
shall be served on all parties by per-
sonal delivery, including courier serv-
ice, by certified or registered mail, re-
turn receipt requested, express mail or,
as specified in paragraph (f) of this sec-
tion, by facsimile transmission.

(b) Contents of application. An appli-
cation for temporary reinstatement
shall state the Secretary’s finding that
the miner’s discrimination complaint
was not frivolously brought and shall
be accompanied by an affidavit setting
forth the Secretary’s reasons sup-

reinstatement

§2700.45

porting his finding. The application
also shall include a copy of the miner’s
complaint to the Secretary, and proof
of notice to and service on the person
against whom relief is sought by the
most expeditious means of notice and
delivery reasonably available.

(c) Request for hearing. Within 10 days
following receipt of the Secretary’s ap-
plication for temporary reinstatement,
the person against whom relief is
sought shall advise the Commission’s
Chief Administrative Law Judge or his
designee, and simultaneously notify
the Secretary, whether a hearing on
the application is requested. If no hear-
ing is requested, the Judge assigned to
the matter shall review immediately
the Secretary’s application and, if
based on the contents thereof the
Judge determines that the miner’s
complaint was not frivolously brought,
he shall issue immediately a written
order of temporary reinstatement. If a
hearing on the application is requested,
the hearing shall be held within 10 days
following receipt of the request for
hearing by the Commission’s Chief Ad-
ministrative Law Judge or his des-
ignee, unless compelling reasons are
shown in an accompanying request for
an extension of time.

(d) Hearing. The scope of a hearing on
an application for temporary reinstate-
ment is limited to a determination as
to whether the miner’s complaint was
frivolously brought. The burden of
proof shall be upon the Secretary to es-
tablish that the complaint was not
frivolously brought. In support of his
application for temporary reinstate-
ment, the Secretary may limit his
presentation to the testimony of the
complainant. The respondent shall
have an opportunity to cross-examine
any witnesses called by the Secretary
and may present testimony and docu-
mentary evidence in support of its po-
sition that the complaint was frivo-
lously brought.

(e) Order on application. Within 7 days
following the close of a hearing on an
application for temporary reinstate-
ment, the Judge shall issue a written
order granting or denying the applica-
tion. However, in extraordinary cir-
cumstances, the Judge’s time for
issuing an order may be extended as
deemed necessary by the Judge. The
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Judge’s order shall include findings and
conclusions supporting the determina-
tion as to whether the miner’s com-
plaint has been frivolously brought.
The parties shall be notified of his de-
termination by the most expeditious
means reasonably available. Service of
the order granting or denying the ap-
plication shall be by certified or reg-
istered mail, return receipt requested.

(f) Review of order. Review by the
Commission of a Judge’s written order
granting or denying an application for
temporary reinstatement may be
sought by filing with the Commission a
petition, which shall be captioned ‘‘Pe-
tition for Review of Temporary Rein-
statement Order,” with supporting ar-
guments, within 5 days following re-
ceipt of the Judge’s written order. The
filing of any such petition is effective
upon receipt. The filing and service of
any pleadings under this rule may be
made by facsimile transmission. The
filing of a petition shall not stay the
effect of the Judge’s order unless the
Commission so directs; a motion for
such a stay will be granted only under
extraordinary circumstances. Any re-
sponse shall be filed within 5 days fol-
lowing service of a petition. Pleadings
under this rule shall include proof of
service on all parties by a means of de-
livery no less expeditious than that
used for filing, except that if service by
facsimile transmission is impossible,
the filing party shall serve by a third-
party commercial overnight delivery
service or by personal delivery. The
Commission’s ruling on a petition shall
be made on the basis of the petition
and any response (any further briefs
will be entertained only at the express
direction of the Commission), and shall
be rendered within 10 days following re-
ceipt of any response or the expiration
of the period for filing such response.
In extraordinary circumstances, the
Commission’s time for decision may be
extended.

(g) Dissolution of order. If, following
an order of temporary reinstatement,
the Secretary determines that the pro-
visions of section 105(c)(1), 30 U.S.C.
815(c)(1), have not been violated, the
Judge shall be so notified and shall
enter an order dissolving the order of
reinstatement. An order dissolving the
order of reinstatement shall not bar
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the filing of an action by the miner in
his own behalf under section 105(c)(3) of
the Act, 30 U.S.C. 815(c)(3), and
§2700.40(b) of these rules.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48713, Sept. 8, 1999]

Subpart F—Applications for
Temporary Relief

§2700.46 Procedure.

(a) When to file. As provided in sec-
tion 105(b)(2) of the Act, 30 U.S.C.
815(b)(2), an application for temporary
relief from any modification or termi-
nation of any order or from any order
issued under section 104 of the Act, 30
U.S.C. 814, may be filed at any time be-
fore such order becomes final. No tem-
porary relief shall be granted with re-
spect to a citation issued under section
104(a) or (f) of the Act. 30 U.S.C. 814(a)
and (f).

(b) Statements in opposition. Any party
opposing the application shall file a
statement in opposition within 4 days
after receipt of the application.

(c) Prior hearing required. Temporary
relief shall not be granted prior to a
hearing on such application.

§2700.47 Contents of application.

(a) An application for temporary re-
lief shall contain:

(1) A showing of substantial likeli-
hood that the findings and decision of
the Judge or the Commission will be
favorable to the applicant;

(2) A statement of the specific relief
requested; and

(3) A showing that such relief will
not adversely affect the health and
safety of miners in the affected mine.

(b) An application for temporary re-
lief may be supported by affidavits or
other evidence.

Subpart G—Hearings

§2700.50 Assignment of Judges.

Judges shall be assigned cases in ro-
tation as far as practicable.

§2700.51 Hearing sites.

All cases will be assigned a hearing
site by order of the Judge. The Judge
shall give due regard to the conven-
ience and necessity of the parties or
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their representatives and witnesses,
the availability of suitable hearing fa-
cilities, and other relevant factors.

§2700.52 Expedition of proceedings.

(a) Motions. In addition to making a
written motion pursuant to §2700.10, a
party may request expedition of pro-
ceedings by oral motion, with concur-
rent notice to all parties, or may file
and serve such motion by facsimile.
Oral motions shall be reduced to writ-
ing within 24 hours.

(b) Timing of hearing. Unless all par-
ties consent to an earlier hearing, an
expedited hearing on the merits of the
case shall not be held on less than 4
days notice.

§2700.53 Prehearing conferences and
statements.

(a) The Judge may require the par-
ties to participate in a prehearing con-
ference, either in person or by tele-
phone. The participants at any such
conference may consider and take ac-
tion with respect to:

(1) The formulation and simplifica-
tion of the issues;

(2) The possibility of obtaining stipu-
lations, admissions of fact and of docu-
ments that will avoid unnecessary
proof and advance rulings from the
Judge on the admissibility of evidence;

(3) The exchange of exhibits and the
names of witnesses and a synopsis of
the testimony expected from each wit-
ness;

(4) The necessity or desirability of
amendments to the pleadings and the
joinder of parties;

(5) The possibility of agreement dis-
posing of any or all of the issues in dis-
pute;

(6) Such other matters as may aid in
the expedition of the hearing or the
disposition of the case.

(b) The Judge may also require the
parties to submit prehearing state-
ments addressing one or more of the
matters set forth in paragraph (a) of
this section.

§2700.54 Notice of hearing.

Except in expedited proceedings,
written notice of the time, place, and
nature of the hearing, the legal author-
ity under which the hearing is to be
held, and the matters of fact and law

§2700.56

asserted shall be given to all parties at
least 20 days before the date set for
hearing. The notice shall be mailed by
certified or registered mail, return re-
ceipt requested.

§2700.55 Powers of Judges.

Subject to these rules, a Judge is em-
powered to:

(a) Administer oaths and affirma-
tions;

(b) Issue subpoenas authorized by
law;

(c) Rule on offers of proof and receive
relevant evidence;

(d) Order depositions to be taken;

(e) Regulate the course of the hear-
1ng;

(f) Hold conferences for the settle-
ment or simplification of the issues;

(g) Dispose of procedural requests or
similar matters;

(h) Make decisions in the proceedings
before him, provided that he shall not
be assigned to make a recommended
decision; and

(i) Take other action authorized by
these rules, by 5 U.S.C. 556, or by the
Act.

§2700.56 Discovery; general.

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: Depositions upon
oral examination or written questions;
written interrogatories; or requests for
admissions, for production of docu-
ments or objects or for permission to
enter upon property for inspecting,
copying, photographing, and gathering
information.

(b) Scope of discovery. Parties may ob-
tain discovery of any relevant, non-
privileged matter that is admissible
evidence or appears likely to lead to
the discovery of admissible evidence.

(¢) Limitation of discovery. Upon mo-
tion by a party or by the person from
whom discovery is sought or upon his
own motion, a Judge may, for good
cause shown, limit discovery to pre-
vent undue delay or to protect a party
or person from oppression or undue
burden or expense.

(d) Initiation of discovery. Discovery
shall be initiated within 20 days after
an answer to a notice of contest, an an-
swer to a petition for assessment of
penalty, or an answer to a complaint
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under section 105(c) or 111 of the Act
has been filed. 30 U.S.C. 815(c) and 30
U.S.C. 821. For good cause shown, the
Judge may permit discovery to be ini-
tiated after that date.

(e) Completion of discovery. Discovery
shall be completed within 40 days after
its initiation. For good cause shown,
the Judge may extend the time for dis-
covery.

§2700.57 Depositions.

(a) Generally. Any party, without
leave of the Judge, may take the testi-
mony of any person, including a party,
by deposition upon oral examination or
written interrogatories.

(b) Orders for deposition. If the parties
are unable to agree, the time, place,
and manner of taking depositions shall
be governed by order of the Judge.

§2700.58 Interrogatories, requests for
admissions and requests for pro-
duction of documents.

(a) Interrogatories. Any party, without
leave of the Judge, may serve written
interrogatories upon another party. A
party served with interrogatories shall
answer each interrogatory separately
and fully in writing under oath within
25 days of service unless the proponent
of the interrogatories agrees to a
longer time. The Judge may order a
shorter or longer time period for re-
sponding. A party objecting to an in-
terrogatory shall state the basis for
the objection in its answer.

(b) Requests for admissions. Any party,
without leave of the Judge, may serve
on another party a written request for
admissions. A party served with a re-
quest for admissions shall respond to
each request separately and fully in
writing within 25 days of service, un-
less the party making the request
agrees to a longer time. The Judge may
order a shorter or longer time period
for responding. A party objecting to a
request for admissions shall state the
basis for the objection in its response.
Any matter admitted under this rule is
conclusively established for the pur-
pose of the pending proceeding unless
the Judge, on motion, permits with-
drawal or amendment of the admission.

(c) Request for production, entry or in-
spection. Any party, without leave of
the Judge, may serve on another party
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a written request to produce and per-
mit inspection, copying or
photocopying of designated documents
or objects, or to permit a party or his
agent to enter upon designated prop-
erty to inspect and gather information.
A party served with such a request
shall respond in writing within 25 days
of service unless the party making the
request agrees to a longer time. The
Judge may order a shorter or longer
period for responding. A party object-
ing to a request for production, entry
or inspection shall state the basis for
the objection in its response.

§2700.59. Failure to cooperate in dis-
covery; sanctions.

Upon the failure of any person, in-
cluding a party, to respond to a dis-
covery request or upon an objection to
such a request, the party seeking dis-
covery may file a motion with the
Judge requesting an order compelling
discovery. If any person, including a
party, fails to comply with an order
compelling discovery, the Judge may
make such orders with regard to the
failure as are just and appropriate, in-
cluding deeming as established the
matters sought to be discovered or dis-
missing the proceeding in favor of the
party seeking discovery. For good
cause shown the Judge may excuse an
objecting party from complying with
the request.

§2700.60 Subpoenas.

(a) Compulsory attendance of witnesses
and production of documents. The Com-
mission and its Judges are authorized
to issue subpoenas, on their own mo-
tion or on the oral or written applica-
tion of a party, requiring the attend-
ance of witnesses and the production of
documents or physical evidence. A sub-
poena may be served by any person
who is at least 18 years of age. A sub-
poena may also be served by registered
or certified mail, return receipt re-
quested, but, in such case, any risk of
delivery is on the serving party. A copy
of the subpoena bearing a certificate of
service shall be filed with the Commis-
sion or the Judge.

(b) Fees payable to witnesses. Subpoe-
naed witnesses shall be paid the same
fees and mileage as are paid in the dis-
trict courts of the United States. The
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witness fees and mileage shall be paid
by the party at whose request the wit-
ness appears, or by the Commission if a
witness is subpoenaed on the motion of
the Commission or a Judge. This para-
graph does not apply to Government
employees who are called as witnesses
by the Government.

(c) Motions to revoke or modify sub-
poenas. Any person served with a sub-
poena may move within 5 days of serv-
ice or at the hearing, whichever is
sooner, to revoke or modify the sub-
poena. The Commission or the Judge,
as appropriate, shall revoke or modify
the subpoena if it seeks information
outside the proper scope of discovery as
set forth in §2700.56(b); or if it does not
describe with sufficient particularity
the evidence required to be produced;
or if for any other reason it is found to
be invalid or unreasonable. The Com-
mission or the Judge shall set forth a
concise statement of the grounds for
such ruling.

(d) Availability of transcript. Persons
compelled to submit evidence at a pub-
lic proceeding are entitled to obtain,
on payment of prescribed costs, a tran-
script of that part of the proceeding
that sets forth their testimony or re-
fers to their production of evidence.

(e) Failure to comply. Upon the failure
of any person to comply with an order
to testify or with a subpoena issued by
the Commission or the Judge, the
Judge or the Commission’s General
Counsel, at the request of the Judge or
at the direction of the Commission,
may undertake to initiate proceedings
in the appropriate district court of the
United States for the enforcement of
the subpoena.

§2700.61 Name of miner informant.

A Judge shall not, except in extraor-
dinary circumstances, disclose or order
a person to disclose to an operator or
his agent the name of an informant
who is a miner.

§2700.62 Name of miner witness.

A Judge shall not, until 2 days before
a hearing, disclose or order a person to
disclose to an operator or his agent the
name of a miner who is expected by the
Judge to testify or whom a party ex-
pects to summon or call as a witness.

§2700.66

§2700.63 Evidence;
case.

presentation of

(a) Relevant evidence, including
hearsay evidence, that is not unduly
repetitious or cumulative is admis-
sible.

(b) The proponent of an order has the
burden of proof. A party shall have the
right to present his case or defense by
oral or documentary evidence, to sub-
mit rebuttal evidence, and to conduct
such cross-examination as may be re-
quired for a full and true disclosure of
the facts.

§2700.64 Retention of exhibits.

All exhibits received in evidence in a
hearing or submitted for the record in
any proceeding before the Commission
shall be retained with the official
record of the proceeding. The with-
drawal of original exhibits may be per-
mitted by the Commission or the
Judge, upon request and after notice to
the other parties, if true copies are

substituted, where practical, for the
originals.
§2700.65 Proposed findings, conclu-

sions and orders.

The Judge may require the submis-
sion of proposed findings of fact, con-
clusions of law, and orders, together
with supporting briefs. The proposals
shall be served upon all parties, and
shall contain adequate references to
the record and authorities.

§2700.66 Summary disposition of pro-
ceedings.

(a) Generally. When a party fails to
comply with an order of a Judge or
these rules, except as provided in para-
graph (b) of this section, an order to
show cause shall be directed to the
party before the entry of any order of
default or dismissal. The order shall be
mailed by registered or certified mail,
return receipt requested.

(b) Failure to attend hearing. If a party
fails to attend a scheduled hearing, the
Judge, where appropriate, may find the
party in default or dismiss the pro-
ceeding without issuing an order to
show cause.

(c) Penalty proceedings. When the
Judge finds a party in default in a civil
penalty proceeding, the Judge shall
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also enter an order assessing appro-
priate penalties and directing that
such penalties be paid.

§2700.67 Summary decision of the
Judge.

(a) Filing of motion for summary deci-
sion. At any time after commencement
of a proceeding and no later than 10
days before the date fixed for the hear-
ing on the merits, a party may move
the Judge to render summary decision
disposing of all or part of the pro-
ceeding.

(b) Grounds. A motion for summary
decision shall be granted only if the en-
tire record, including the pleadings,
depositions, answers to interrogatories,
admissions, and affidavits, shows:

(1) That there is no genuine issue as
to any material fact; and

(2) That the moving party is entitled
to summary decision as a matter of
law.

(c) Form of motion and affidavits. The
motion may be supported by affidavits
or other verified documents, and shall
specify the grounds upon which the
party seeks relief. Supporting and op-
posing affidavits shall be made on per-
sonal knowledge and shall show affirm-
atively that the affiant is competent to
testify to the matters stated. Sworn or
certified copies of all papers or parts of
papers referred to in an affidavit shall
be attached to the affidavit or be incor-
porated by reference if not otherwise a
matter of record. The Judge shall per-
mit affidavits to be supplemented or
opposed by depositions, answers to in-
terrogatories, admissions or further af-
fidavits. When a motion for summary
decision is made and supported as pro-
vided in this rule, an adverse party
may not rest upon the mere allegations
or denials of his pleadings, but his re-
sponse, by affidavits or as otherwise
provided in this rule, must set forth
specific facts showing that there is a
genuine issue for a hearing. If the
party does not respond, summary deci-
sion, if appropriate, shall be entered
against him.

(d) Case not fully adjudicated on mo-
tion. If a motion for summary decision
is denied in whole or in part, the Judge
shall ascertain what material facts are
controverted and shall issue an order
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directing further proceedings as appro-
priate.

§2700.68 Substitution of the Judge.

(a) Generally. Should a Judge become
unavailable to the Commission, the
proceedings assigned to him shall be
reassigned to a substitute Judge.

(b) Substitution following a hearing.
The substitute Judge may render a de-
cision based upon the existing record,
provided the parties are notified of his
intent and they are given an oppor-
tunity to object. An objection to the
Judge rendering a decision based upon
the existing record shall be filed within
10 days following receipt of the Judge’s
notice, or the objection shall be
deemed to be waived. An objection
shall be founded upon a showing of a
need for the resolution of conflicting
material testimony requiring credi-
bility determinations. Upon good cause
shown the Judge may order a further
hearing on the merits, which shall be
limited, so far as practicable, to the
testimony in dispute.

§2700.69 Decision of the Judge.

(a) Form and content of the Judge’s de-
cision. The Judge shall make a decision
that constitutes his final disposition of
the proceedings. The decision shall be
in writing and shall include all findings
of fact and conclusions of law, and the
reasons or bases for them, on all the
material issues of fact, law or discre-
tion presented by the record, and an
order. If a decision is announced orally
from the bench, it shall be reduced to
writing after the filing of the tran-
script. An order by a Judge approving a
settlement proposal is a decision of the
Judge.

(b) Termination of the Judge’s jurisdic-
tion. The jurisdiction of the Judge ter-
minates when his decision has been
issued.

(c) Correction of clerical errors. At any
time before the Commission has di-
rected that a Judge’s decision be re-
viewed, and on his own motion or the
motion of a party, the Judge may cor-
rect clerical errors in decisions, orders
or other parts of the record. After the
Commission has directed that a
Judge’s decision be reviewed, the Judge
may correct such errors with the leave
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of the Commission. If a Judge’s deci-
sion has become the final order of the
Commission, the Judge may correct
such errors with the leave of the Com-
mission.

Subpart H—Review by the
Commission

§2700.70 Petitions
review.

(a) Procedure. Any person adversely
affected or aggrieved by a Judge’s deci-
sion or order may file with the Com-
mission a petition for discretionary re-
view within 30 days after issuance of
the decision or order. Filing of a peti-
tion for discretionary review, including
a facsimile transmission, is effective
upon receipt. Two or more parties may
join in the same petition; the Commis-
sion may consolidate related petitions.
Procedures governing petitions for re-
view of temporary reinstatement or-
ders are found at §2700.45(f).

(b) Review discretionary. Review by
the Commission shall not be a matter
of right but of the sound discretion of
the Commission. Review by the Com-
mission shall be granted only by af-
firmative vote of at least two of the
Commissioners present and voting.

(¢c) Grounds. Petitions for discre-
tionary review shall be filed only upon
one or more of the following grounds:

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence;

(2) A necessary legal conclusion is er-
roneous;

(3) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of the Commission;

(4) A substantial question of law, pol-
icy, or discretion is involved; or

(5) A prejudicial error of procedure
was committed.

(d) Requirements. BEach issue shall be
separately numbered and plainly and
concisely stated, and shall be sup-
ported by detailed citations to the
record, when assignments of error are
based on the record, and by statutes,
regulations, or other principal authori-
ties relied upon. Except by permission
of the Commission and for good cause
shown, petitions for discretionary re-
view shall not exceed 35 pages. Except
for good cause shown, no assignment of

for discretionary

§2700.71

error by any party shall rely on any
question of fact or law upon which the
Judge had not been afforded an oppor-
tunity to pass.

(e) Statement in opposition to petition.
A statement in opposition to a petition
for discretionary review may be filed,
but the opportunity for such filing
shall not require the Commission to
delay its action on the petition.

(f) Motion for leave to exceed page limit.
A motion requesting leave to exceed
the page limit shall be received not
less than 3 days prior to the date the
petition for discretionary review is due
to be filed, shall state the total number
of pages proposed, and shall comply
with §2700.10. A motion requesting an
extension of page limit and a state-
ment in opposition to such a motion
may be filed and served by facsimile.
Filing of a motion requesting an exten-
sion of page limit, including a fac-
simile transmission, is effective upon
receipt. The motion and any statement
in opposition shall include proof of
service on all parties by a means of de-
livery no less expeditious than that
used for filing the motion, except that
if service by facsimile transmission is
impossible, the filing party shall serve
by a third-party commercial overnight
delivery service or by personal deliv-
ery.

(g) Scope of review. If a petition is
granted, review shall be limited to the
issues raised by the petition, unless the
Commission directs review of addi-
tional issues pursuant to §2700.71.

(h) Denial of petition. A petition not
granted within 40 days after the
issuance of the Judge’s decision is
deemed denied.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48713, Sept. 8, 1999]

§2700.71 Review by the Commission
on its own motion.

At any time within 30 days after the
issuance of a Judge’s decision, the
Commission may, by the affirmative
vote of at least two of the Commis-
sioners present and voting, direct the
case for review on its own motion. Re-
view shall be directed only upon the
ground that the decision may be con-
trary to law or Commission policy or
that a novel question of policy has
been presented. The Commission shall

657



§2700.72

state in such direction for review the
specific issue of law, Commission pol-
icy, or novel question of policy to be
reviewed. Review shall be limited to
the issues specified in such direction
for review.

§2700.72 Unreviewed decisions.

An unreviewed decision of a Judge is
not a precedent binding upon the Com-
mission.

§2700.73 Procedure for intervention.

After the Commission has directed a
case for review, a person may move to
intervene. A motion to intervene shall
be filed within 30 days after the Com-
mission’s direction for review unless
the Commission, for good cause shown,
allows a later filing. Intervention be-
fore the Commission shall not be a
matter of right but of the sound discre-
tion of the Commission. The movant
shall set forth:

(a) A legally protectible interest di-
rectly relating to the property or
events that are the subject of the case
on review;

(b) A showing that the disposition of
the proceeding may impair or impede
his ability to protect that interest;

(c) The reasons why the movant’s in-
terest is not adequately represented by
parties already involved in the pro-
ceeding; and

(d) The reasons why the movant
should be excused for failing to file for
intervention before the Judge. A mo-
tion for intervention shall also show
that the granting of the motion will
not unduly delay the proceeding or
prejudice any party and shall explain
why the movant’s participation as an
amicus curiae would be inadequate. If
the Commission permits intervention,
the Commission’s order shall specify
the time within which the intervenor’s
brief and any response or reply may be
filed. In denying a motion to intervene,
the Commission may alternatively per-
mit the movant to participate in the
proceeding as amicus curiae.

§2700.74 Procedure for participation
as amicus curiae.

(a) After the Commission has di-
rected a case for review, any person
may move to participate as amicus cu-
riae. Such participation before the
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Commission shall not be a matter of
right but of the sound discretion of the
Commission. A motion for participa-
tion as amicus curiae shall set forth
the interest of the movant and show
that the granting of the motion will
not unduly delay the proceeding or
prejudice any party. The movant may
conditionally attach its brief to its mo-
tion for participation as amicus curiae.

(b) The brief of an amicus curiae
shall be filed within the initial briefing
period (see §2700.75(a)(1)) allotted to the
party whose position the amicus curiae
supports.

(c) In the interest of avoiding dupli-
cation of argument, however, the Com-
mission may permit the filing of an
amicus curiae brief within 20 days after
the close of the briefing period set
forth in §2700.75(a)(1), provided that the
amicus curiae’s motion for participa-
tion as an amicus curiae is filed within
the initial Tbriefing period (see
§2700.75(a)(1)) allotted to the party
whose position the amicus curiae sup-
ports. If the Commission grants any
such motion, the Commission’s order
shall specify the time within which a
response or reply may be made to the
amicus curiae brief.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48714, Sept. 8, 1999]

§2700.75 Briefs.

(a) Time to file—(1) Opening and re-
sponse briefs. Within 30 days after the
Commission grants a petition for dis-
cretionary review, the petitioner shall
file his opening brief. If the petitioner
desires, he may notify the Commission
and all other parties within the 30-day
period that his petition and any sup-
porting memorandum are to constitute
his brief. Other parties may file re-
sponse briefs within 30 days after the
petitioner’s brief is served. If the Com-
mission directs review on its own mo-
tion, all parties shall file any opening
briefs within 30 days of the direction
for review. In such cases, a party may
file a response brief within 20 days
after service of the opposing party’s
opening brief.

(2) Reply briefs. In cases where the
Commission has granted a petition for
discretionary review, the petitioner
may file a reply brief within 20 days
after the service of the response briefs.
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(b) Additional briefs. No further briefs
shall be filed except by leave of the
Commission.

(c) Length of brief. Except by permis-
sion of the Commission and for good
cause shown, opening and response
briefs shall not exceed 35 pages, and
reply briefs shall not exceed 15 pages. A
brief of an amicus curiae shall not ex-
ceed 25 pages. A brief of an intervenor
shall not exceed the page limitation
applicable to the party whose position
it supports in affirming or reversing
the Judge, or if a different position is
taken, such brief shall not exceed 25
pages. Tables of contents or authorities
shall not be counted against the length
of a brief.

(d) Motion for extension of time. A mo-
tion for an extension of time to file a
brief shall comply with §2700.9. The
Commission may decline to accept a
brief that is not timely filed.

(e) Consequences of petitioner’s failure
to file brief. If a petitioner fails to time-
ly file a brief or to designate the peti-
tion as his brief, the direction for re-
view may be vacated.

(f) Motion for leave to exceed page limit.
A motion requesting leave to exceed
the page limit for a brief shall be re-
ceived not less than 3 days prior to the
date the brief is due to be filed, shall
state the total number of pages pro-
posed, and shall comply with §2700.10.
A motion requesting an extension of
page limit and a statement in opposi-
tion to such a motion may be filed and
served by facsimile. Filing of a motion
requesting an extension of page limit,
including a facsimile transmission, is
effective upon receipt. The motion and
any statement in opposition shall in-
clude proof of service on all parties by
a means of delivery no less expeditious
than that used for filing the motion,
except that if service by facsimile
transmission is impossible, the filing
party shall serve by a third-party com-
mercial overnight delivery service or
by personal delivery.

(g) Number of copies. As provided in
§2700.5(e), each party shall file seven
copies of its brief. If the filing party is
not represented by a lawyer or other
representative, one copy shall be suffi-
cient.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48714, Sept. 8, 1999]

§2700.76

§2700.76 Interlocutory review.

(a) Procedure. Interlocutory review by
the Commission shall not be a matter
of right but of the sound discretion of
the Commission. Procedures governing
petitions for review of temporary rein-
statement orders are found at
§2700.45(%).

(1) Review cannot be granted unless:

(i) The judge has certified, upon his
own motion or the motion of a party,
that his interlocutory ruling involves a
controlling question of law and that in
his opinion immediate review will ma-
terially advance the final disposition of
the proceeding; or

(ii) The Judge has denied a party’s
motion for certification of the inter-
locutory ruling to the Commission, and
the party files with the Commission a
petition for interlocutory review with-
in 30 days of the Judge’s denial of such
motion for certification.

(2) In the case of either paragraph
(a)(1)(A) or (ii) of this section, the Com-
mission, by a majority vote of the full
Commission or a majority vote of a
duly constituted panel of the Commis-
sion, may grant interlocutory review
upon a determination that the Judge’s
interlocutory ruling involves a control-
ling question of law and that imme-
diate review may materially advance
the final disposition of the proceeding.
Interlocutory review by the Commis-
sion shall not operate to suspend the
hearing unless otherwise ordered by
the Commission. Any grant or denial of
interlocutory review shall be by writ-
ten order of the Commission.

(b) Petitions for interlocutory review.
Where the Judge denies a party’s mo-
tion for certification of an interlocu-
tory ruling and the party seeks inter-
locutory review, a petition for inter-
locutory review shall be in writing and
shall not exceed 15 pages. A copy of the
Judge’s interlocutory ruling sought to
be reviewed and of the Judge’s order
denying the petitioner’s motion for
certification shall be attached to the
petition.

(c) Briefs. When the Commission
grants interlocutory review, the par-
ties shall file briefs not to exceed 25
pages within 20 days of the order grant-
ing interlocutory review unless other-
wise ordered by the Commission.
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(d) Scope of review. Unless otherwise
specified in the Commission’s order
granting interlocutory review, review
shall be confined to the issues raised in
the Judge’s certification or to the
issues raised in the petition for inter-
locutory review.

[68 FR 12164, Mar. 3, 1993, as amended at 64
FR 48714, Sept. 8, 1999; 67 FR 18485, Apr. 16,
2002]

§2700.77 Oral argument.

Oral argument may be ordered by the
Commission on its own motion or on
the motion of a party. A party request-
ing oral argument shall do so by sepa-
rate motion no later than the time
that it files its opening or response
brief.

§2700.78 Reconsideration.

(a) A petition for reconsideration
must be filed with the Commission
within 10 days after a decision or order
of the Commission. Any response must
be filed with the Commission within 10
days of service of the petition.

(b) Unless the Commission orders
otherwise, the filing of a petition for
reconsideration shall not stay the ef-
fect of a decision or order of the Com-
mission and shall not affect the final-
ity of a decision or order for purposes
of review in the courts.

§2700.79 Correction of clerical errors.

The Commission may correct clerical
errors in its decisions at any time.

Subpart I—Miscellaneous

§2700.80 Standards of conduct;
ciplinary proceedings.

dis-

(a) Standards of conduct. Individuals
practicing before the Commission and
Commission Judges shall conform to
the standards of ethical conduct re-
quired of practitioners in the courts of
the United States.

(b) Grounds. Disciplinary proceedings
may be instituted against anyone who
is practicing or has practiced before
the Commission on grounds that such
person has engaged in unethical or un-
professional conduct; has failed to
comply with these rules or an order of
the Commission or its Judges; has been
disbarred or suspended by a court or
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administrative agency; or has been dis-
ciplined by a Judge under paragraph (e)
of this section.

(c) Disciplinary proceedings shall be
subject to the following procedure:

(1) Disciplinary referral. Except as pro-
vided in paragraph (e) of this section, a
Judge or other person having knowl-
edge of circumstances that may war-
rant disciplinary proceedings against
an individual who is practicing or has
practiced before the Commission shall
forward to the Commission for action
such information in the form of a writ-
ten disciplinary referral. Whenever the
Commission receives a disciplinary re-
ferral, the matter shall be assigned a
docket number.

(2) Inquiry by the Commission. The
Commission shall conduct an inquiry
concerning a disciplinary referral and
shall determine whether disciplinary
proceedings are warranted. The Com-
mission may require persons to submit
affidavits setting forth their knowledge
of relevant circumstances. If the Com-
mission determines that disciplinary
proceedings are not warranted, it shall
issue an order terminating the referral.

(3) Transmittal and hearing. Whenever,
as a result of its inquiry, the Commis-
sion, by a majority vote of the full
Commission or a majority vote of a
duly constituted panel of the Commis-

sion, determines that the cir-
cumstances warrant a hearing, the
Commission’s Chief Administrative

Law Judge shall assign the matter to a
Judge, other than the referring Judge,
for hearing and decision. The Commis-
sion shall specify the disciplinary
issues to be resolved through hearing
and may designate counsel to pros-
ecute the matter before the Judge. The
Judge shall provide the opportunity for
reply and hearing on the specific dis-
ciplinary matters at issue. The indi-
vidual shall have the opportunity to
present evidence and cross-examine
witnesses. The Judge’s decision shall
include findings of fact and conclusions
of law and either an order dismissing
the proceedings or an appropriate dis-
ciplinary order, which may include rep-
rimand, suspension, or disbarment
from practice before the Commission.
(d) Appeal from Judge’s decision. Any
person adversely affected or aggrieved
by the Judge’s decision is entitled to
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review by the Commission. A person
seeking such review shall file a notice
of appeal with the Commission within
30 days after the issuance of the
Judge’s decision.

(e) Misconduct before a Judge. A Judge
may order the removal of any person,
including a representative of a party,
who engages in disruptive conduct in
the Judge’s presence. If a representa-
tive is ordered removed, the Judge
shall allow the party represented by
the person a reasonable time to engage
another representative. In all instances
of removal of a person for disruptive
conduct, the Judge shall place in the
record a written statement on the mat-
ter. A party aggrieved by a Judge’s
order of removal may appeal by re-
questing interlocutory review pursuant
to §2700.76 or, alternatively, may as-
sign the Judge’s ruling as error in a pe-
tition for discretionary review.

§2700.81 Recusal and disqualification.

(a) Recusal. A Commissioner or a
Judge may recuse himself from a pro-
ceeding whenever he deems such action
appropriate.

(b) Request to withdraw. A party may
request a Commissioner or a Judge to
withdraw on grounds of personal bias
or other disqualification. A party shall
make such a request by promptly filing
an affidavit setting forth in detail the
matters alleged to constitute personal
bias or other grounds for disqualifica-
tion.

(c) Procedure if Commissioner or Judge
does not withdraw. If, upon being re-
quested to withdraw pursuant to para-
graph (b) of this section, the Commis-
sioner or the Judge does not withdraw
from the proceeding, he shall so rule
upon the record, stating the grounds
for his ruling. If the Judge does not
withdraw, he shall proceed with the
hearing, or, if the hearing has been
completed, he shall proceed with the
issuance of his decision, unless the
Commission stays the hearing or fur-
ther proceedings upon the granting of a
petition for interlocutory review of the
Judge’s decision not to withdraw.

§2700.82

(a) For purposes of this section, the
following definitions shall apply:

Ex parte communications.

§2700.83

(1) Ex parte communication means an
oral or written communication not on
the public record concerning any mat-
ter or proceeding with respect to which
reasonable prior notice to all parties
has not been given. A status or infor-
mational request does not constitute
an ex parte communication.

(2) Status or informational request
means a request for a status report on
any matter or proceeding or a request
concerning filing requirements or
other docket information.

(3) Merits of a case, which shall be
broadly construed by the Commission,
includes discussion of the factual or
legal issues in a case or resolution of
those issues.

(b) Prohibited ex parte communication.
There shall be no ex parte communica-
tion with respect to the merits of a
case not concluded, between the Com-
mission, including any member, Judge,
officer, or agent of the Commission
who is employed in the decisional proc-
ess, and any of the parties, intervenors,
representatives, amici, or other inter-
ested persons.

(c) Procedure in case of violation. (1) In
the event a prohibited ex parte commu-
nication occurs, the Commission or the
Judge may make such orders or take
such action to remedy the effect of the
ex ©parte communication as cir-
cumstances require. Upon notice and
hearing, the Commission may take dis-
ciplinary action against any person
who knowingly and willfully makes or
causes to be made a prohibited ex parte
communication.

(2) A memorandum setting forth all
ex parte communications, whether pro-
hibited or not, shall be placed on the
public record of the proceeding.

(d) Inquiries. Any inquiries con-
cerning filing requirements, the status
of cases before the Commission, or
docket information shall be directed to
the Office of General Counsel or the
Docket Office of the Federal Mine Safe-
ty and Health Review Commission, 1730
K Street, N.W., Sixth Floor, Wash-
ington, DC 20006-3867.

§2700.83 Authority to sign orders.

The Chairman or other designated
Commissioner is authorized to sign on
behalf of the Commissioners, orders
disposing of the following procedural
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motions: motions for extensions of
time, motions for permission to file
briefs in excess of page limits, motions
to accept late filed briefs, motions to
consolidate, motions to expedite pro-
ceedings, motions for oral argument,
and similar procedural motions. A per-
son aggrieved by such an order may,
within 10 days of the date of the order,
file a motion requesting that the order
be signed by the participating Commis-
sioners.

§2700.84 Effective date.

These rules are effective on May 3,
1993 and apply to cases initiated after
they take effect. They also apply to
further proceedings in cases then pend-
ing, except to the extent that applica-
tion of the rules would not be feasible,
or would work injustice, in which event
the former rules of procedure apply.

PART 2701—GOVERNMENT IN THE
SUNSHINE ACT REGULATIONS

Sec.

2701.1 Purpose and scope.

2701.2 Open meetings policy;
meetings.

2701.3 Announcement of meetings.

2701.4 Request to open or close meeting.

2701.5 Petition for review.

2701.6 Discussion during open meetings.

2701.7 Expedited closing procedure.

closure of

AUTHORITY: Sec. 113, Federal Mine Safety
and Health Act of 1977, Pub. L. 95-165 (30
U.S.C. 823).

SOURCE: 44 FR 2575, Jan. 12, 1979, unless
otherwise noted.

§2701.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to implement the Government in the
Sunshine Act, 5 U.S.C. 552b. The rules
in this part are intended to open, to
the extent practicable, the meetings of
the Commission to public observation
while preserving the Commission’s
ability to fulfill its responsibilities and
respect the interests of persons in con-

fidential consideration of sensitive
matters.
(b) Scope. This part applies to all

meetings of the Commission. A ‘‘meet-
ing of the Commission’” means a joint
deliberation in person or by conference
telephone call of at least a majority of
either the members of the Commission
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or of a panel of three or more Commis-
sioners that determines or results in
the joint conduct or disposition of offi-
cial Commission business, but does not
include (1) deliberations regarding a
decision to open or close a meeting, to
withhold information about a meeting,
and the circumstances of meetings,
such as their time, place, and subject
matter, and (2) the individual delibera-
tions of Commission members of mat-
ters considered upon circulated docu-
ments or other notation procedure.

§2701.2 Open meetings policy; closure
of meetings.

(a) Policy. Commission meetings will
generally be open to public observa-
tion, including meetings concerning
the disposition by the Commission of a
formal adjudication. See 5 TU.S.C.
522b(c)(10).

(b) Closure. Meetings may be closed,
or certain information about a meeting
may not be disclosed under the cir-
cumstances contemplated by 5 U.S.C.
522b(c)(1)-(10), and under the proce-
dures specified by 5 U.S.C. 5562b (d) and
(f). Commission employees may attend
closed meetings of the commission un-
less the notice of a closed meeting
states otherwise.

§2701.3 Announcement of meetings.

(a) Generally. The Commission shall
publicly announce and submit to the
FEDERAL REGISTER at least 7 days be-
fore a meeting, the time, place, subject
matter of a meeting, whether it is to be
open or closed, and the name and phone
number of the Commission employee
who will respond to requests for infor-
mation about the meeting. The descrip-
tion of the subject matter of a meeting
at which the Commission will consider
adjudicatory matters, shall include the
names and docket numbers of the cases
to be considered. The Commission shall
also contact, by phone or mail, the par-
ties to the cases to be considered at the
meeting, shall post a copy of a notice
of the meeting at the Office of Public
Information, shall mail notices to per-
sons who have requested inclusion of
their names on a meeting mailing list,
and may issue press releases.

(b) Shorter notice. If a majority of the
members of the Commission or a panel
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of three or more Commissioners deter-
mines by a recorded vote that pressing
Commission business requires that a
meeting be called in less than 7 days,
the announcement required by para-
graph (a) of this section shall be made
at the earliest practicable time.

(c) Changes in time, place, subject mat-
ter, and decision whether to open or close
after public announcement of meeting. If
the time or place of a meeting publicly
announced is changed, or an item to be
considered at such a meeting is to be
deleted, the change or deletion shall be
publicly announced without a recorded
vote at the earliest practicable time in
the manner required by paragraph (a)
of this section. The subject matter of a
meeting publicly announced shall not
be expanded and the decision to open or
close such a meeting shall not be
changed unless a majority of the mem-
bers of the Commission or if a panel of
three or more Commissioners deter-
mines by a recorded vote that agency
business so requires and that no earlier
announcement of the change was pos-
sible; the Commission shall publicly
announce such a change and the vote of
each member upon the change at the
earliest practicable time.

§27Q1.4 Request to open or close meet-
ing.

Any person may request that the
Commission open a meeting that it has
earlier decided to close. Any person
whose interest may be directly affected
by the opening of a meeting may re-
quest that the meeting be closed. Two
copies of a request shall be filed in
writing with the Executive Director of
the Commission at the earliest prac-
ticable time, and no later than one
hour before the meeting. A request to
close shall state the interest of the per-
son that may be adversely affected.
The Commission shall take a recorded
vote on the request if one member de-
sires that it do so. The Executive Di-
rector shall inform the requesting per-
son of whether a vote was taken, and,
if so, its outcome. Requests shall be ad-
dressed as follows: Sunshine Act Re-
quest, Office of the Executive Director,
Federal Mine Safety and Health Re-
view Commission, 1730 K Street NW.,
Washington, DC 20006.

§2701.7

§2701.5 Petition for review.

Any person may petition the Com-
mission to review any action he alleges
to be in violation of this part or 5
U.S.C. 552b that was taken by any em-
ployee or member of the Commission.
The petition shall be in writing and
shall be filed with the Executive Direc-
tor within 30 days of the alleged viola-
tion. The Commission shall consider
and rule upon the petition with expedi-
tion.

§2701.6 Discussion during open meet-

ings.
Deliberations, discussions, com-
ments, statements, or observations

made during the course of an open
meeting do not constitute actions of
the Commission, nor do they nec-
essarily represent the basis for any
Commission action. Comments made
by a Commissioner or an employee of
the Commission may be advanced for
purposes of discussion or argument, or
as an aside, and may not reflect the
views or ultimate position of that Com-
missioner or employee. Reasons for de-
cisions stated by a Commissioner at an
open meeting may be later changed by
that Commissioner, as may a Commis-
sioner’s vote. For these reasons, per-
sons who choose to act on the basis of
discussions at open meetings do so en-
tirely at their own risk and without
any assurance that the Commission’s
final decisions will be reflective of the
discussions or initial vote.

§2701.7 Expedited closing procedure.

(a) Policy. Although it is the general
policy of the Commission to open to
the public meetings that may be sub-
ject to closure, including meetings con-
cerning adjudication of cases, the Com-
mission may find it necessary in the
public interest to close meetings. The
purpose of this section is to provide an
expedited closing procedure under 5
U.S.C. 552b(d)(4). The Commission has
determined that, inasmuch as the Com-
mission’s responsibilities are almost
entirely adjudicatory, a majority of its
meetings may properly be closed under
5 U.S.C. 552b(c)(10). Although the Com-
mission has to date held few meetings,
those that have been held concerned
the adjudication of cases and could
properly have been closed.
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(b) Procedure. A meeting may be
closed if a majority of either the mem-
bers of the Commission or of a panel of
three or more Commissioners votes by
recorded vote at the beginning of such
a meeting to close it to the public. The
record of the vote shall reflect the vote
of each voting member and shall be
made available to the public. A public
announcement of the time, place, and
subject matter of the meeting shall be
made at the earliest practicable time,
except to the extent that such informa-
tion is exempt from disclosure under 5
U.S.C. 552b(c). Section 2701.3 does not
apply to meetings closed under this
section.

PART 2702—REGULATIONS IMPLE-
MENTING THE FREEDOM OF IN-
FORMATION ACT

Sec.

2702.1
2702.2
2702.3

Purpose and scope.

Location of offices.

Requests for information.

2702.4 Materials available.

2702.5 Fees applicable—catagories
questers.

2702.6 Fee schedule.

2702.7 No fees; waiver or reduction of fees.

2702.8 Advance payment of fees; interest;
debt collection procedures.

AUTHORITY: Sec. 113, Federal Mine Safety
and Health Act of 1977, Pub. L. 95-165 (30
U.S.C. 801 et seq.); b U.S.C. 552; Pub. L. 104-
231, October 2, 1996, 110 Stat. 3048.

SOURCE: 45 FR 33607, May 20, 1980, unless
otherwise noted.

of re-

§2702.1 Purpose and scope.

The Federal Mine Safety and Health
Review Commission (Commission) is an
independent agency with authority to
adjudicate contests between the Mine
Safety and Health Administration of
the U.S. Department of Labor and pri-
vate parties, as well as certain disputes
solely between private parties, arising
under the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. 801 et seq.
The purpose of these rules is to estab-
lish procedures for implementing the
Freedom of Information Act, 5 U.S.C.
552, as amended by the Electronic Free-
dom of Information Act Amendments
of 1996, Pub. L. No. 104-231, 110 Stat.
3048; to provide guidance for those
seeking to obtain information from the
Commission; and to make all des-
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ignated information readily available
to the public. Additional guidance on
obtaining information from the Com-
mission can be found in the document
entitled ‘‘Reference Guide for Obtain-
ing Information from the Federal Mine
Safety and Health Review Commis-
sion,” which is available upon request
from the Commission. The scope of
these rules may be limited to requests
for information that is not presently
the subject of litigation before the
Commission and that is not otherwise
governed by the Commission’s Proce-
dural Rules at 29 CFR part 2700.

[62 FR 55334, Oct. 24, 1997]

§2702.2 Location of offices.

The Commission maintains its cen-
tral office at 1730 K Street NW., 6th
Floor, Washington DC 20006-3867. It has
two regional offices for Administrative
Law Judges, one at Skyline Towers No.
2, Tenth Floor, 5203 Leesburg Pike,
Falls Church, Virginia 22041-3474, and
the other at 1244 Speer Boulevard,
Suite 280, Denver, Colorado 80204-3582.

[62 FR 55335, Oct. 24, 1997]

§2702.3 Requests for information.

(a) All requests for information
should be in writing and should be
mailed or delivered to Executive Direc-
tor, Federal Mine Safety and Health
Review Commission, 6th Floor, 1730 K
Street NW., Washington, DC 20006-3867.
The words ‘‘Freedom of Information
Act Request’ should be printed on the
face of the envelope. Requests for in-
formation shall describe the particular
record requested to the fullest extent
possible and specify the preferred form
or format (including electronic for-
mats) of the response. The Commission
shall accommodate requesters as to
form or format if the record is readily
reproducible in the requested form or
format. When requesters do not specify
the preferred form or format of the re-
sponse, the Commission shall respond
in the form or format in which the
record is most accessible to the Com-
mission.

(b) A determination whether to com-
ply with the request will be made by
the Executive Director, with the con-
sent of a majority of the Commis-
sioners. In the event of a tie vote of the
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Commissioners regarding the Execu-
tive Director’s determination whether
to comply with a request, the Execu-
tive Director’s recommendation will be
deemed approved by the Commission.
Except in unusual circumstances, as
described in paragraph (c) of this sec-
tion the determination will be made
within 20 working days of receipt. Ap-
peals of adverse decisions may be
made, in writing, to the Chairman of
the Commission, at the same address,
within 20 working days. Determination
of appeals will be made by the Chair-
man within 20 working days after re-
ceipt. If the records to be disclosed are
not provided with the initial letter set-
ting forth the determination as to the
request, the records will be sent as
soon as possible thereafter.

(c)(1) In unusual circumstances as de-
scribed in this paragraph, when addi-
tional time is needed to respond to the
initial request, the Commission shall
acknowledge the request in writing
within the 20-day period, describe the
circumstances requiring the delay, and
indicate the anticipated date for a sub-
stantive response that may not exceed
10 additional working days, except as
provided in paragraph (d) of this sec-
tion. With respect to a request for
which a written notice has extended
the time limit by 10 additional working
days, and the Commission determines
that it cannot make a response deter-
mination within that additional 10
working day period, the requester will
be notified and provided an oppor-
tunity to limit the scope of the request
so that it may be processed within the
extended time limit, or an opportunity
to arrange an alternative time frame
for processing the request or a modified
request. Refusal by the requester to
reasonably modify the request or ar-
range for an alternative time frame
shall be considered as a factor in deter-
mining whether exceptional cir-
cumstances exist for purposes of para-
graph (d) of this section. For purposes
of this paragraph, ‘‘unusual cir-
cumstances” that may justify a delay
are:

(i) The need to search for and collect
the requested records from other facili-
ties that are separate from the office
processing the request;

§2702.3

(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records that are requested in a single
request;

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request, or among two or
more components of the agency having
substantial subject matter interest in
the request; or

(iv) The need to consult with the sub-
mitter of requested information.

(2) Whenever it reasonably appears
that certain requests by the same re-
quester, or a group of requesters acting
in concert, actually constitute a single
request that would otherwise satisfy
the unusual circumstances specified in
this paragraph, and the requests in-
volve clearly related matters, such re-
quests may be aggregated for purposes
of this paragraph. Multiple requests in-
volving unrelated matters will not be
aggregated.

(d) In the event that the Commission
is unable to comply with the time lim-
its for responding to a request specified
in paragraphs (a) and (c) of this sec-
tion, it may request additional time to
complete its review of the records, and
request a court to retain jurisdiction
and allow it such additional time to
complete its review, if it can show that
exceptional circumstances exist and
that it is exercising due diligence in re-
sponding to the request. For purposes
of this paragraph, ‘‘exceptional cir-
cumstances’” do not include a delay
that results from a predictable work-
load of requests, unless the agency
demonstrates reasonable progress in
reducing its backlog of pending re-
quests. Refusal by a person to reason-
ably modify the scope of a request or
arrange an alternative time frame for
processing the request (or a modified
request) under paragraph (c) of this
section shall be considered as a factor
in determining whether exceptional
circumstances exist for purposes of this
paragraph.

(e)(1) A person requesting records
from the Commission pursuant to this
section may request expedited proc-
essing of his request in cases in which
he can demonstrate a compelling need
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for the records requested. For purposes
of this paragraph a compelling need
means:

(i) That a failure to obtain the re-
quested records on an expedited basis
could reasonably be expected to pose
an imminent threat to the life or phys-
ical safety of an individual; or

(ii) The information is urgently need-
ed by a person primarily engaged in
disseminating information in order to
inform the public concerning actual or
alleged Federal Government activity.

(2) A demonstration of compelling
need by a person making a request for
expedited processing shall be made by
a statement certified by such person to
be true and correct to the best of his
knowledge and belief. Notice of the de-
termination whether to grant expe-
dited processing in response to a re-
quester’s claim of compelling need
shall be provided to the person making
the request within 10 calendar days
after receipt of the request. The Com-
mission will provide expeditious con-
sideration of administrative appeals of
determinations whether to provide ex-
pedited processing. Once a determina-
tion has been made to grant expedited
processing, the Commission will proc-
ess the request as soon as practicable.

(f) In denying a request for records,
in whole or in part, the Commission
shall make a reasonable effort to esti-
mate the volume of the records denied,
and provide this estimate to the person
making the request, unless providing
such an estimate would harm an inter-
est protected by the exemption pursu-
ant to which the request is denied.

(g) Any reasonably segregable por-
tion of a record shall be provided to the
person requesting it after the deletion
of any exempt portions of the record.
The amount of information deleted
shall be indicated on the released por-
tion of the record, at the place in the
record the deletion is made if tech-
nically feasible, unless indicating the
extent of the deletion would harm an
interest protected by the exemption
pursuant to which the deletion is
made.

[62 FR 55335, Oct. 24, 1997]
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§2702.4 Materials available.

Materials which may be made
promptly available from the Commis-
sion include, but are not limited to:

(a) A guide for requesting records or
publicly available information from
the Commission;

(b) Final opinions, including concur-
ring and dissenting opinions, as well as
orders, made in the adjudication of
cases;

(c) Indices providing identifying in-
formation to the public as to the opin-
ions described in the preceding para-
graph which may be relied upon, used,
or cited as precedent;

(d) Statements of policy and inter-
pretations which have been adopted by
the Commission and are not published
in the FEDERAL REGISTER.

[62 FR 55336, Oct. 24, 1997]

§2702.5 Fees applicable—categories of
requesters.

(a) When documents are requested for
commercial use, requesters will be as-
sessed the full direct costs of searching
for, reviewing for release, and dupli-
cating the records sought.

(b) When records are being requested
by educational or noncommercial sci-
entific institutions whose purpose is
scholarly or scientific research, and
not for commercial use, the requester
will be assessed only for the cost of du-
plicating the records sought, but no
charge will be made for the first 100
paper pages reproduced.

(c) When records are being requested
by representatives of the news media,
the requester will be assessed only for
the cost of duplicating the records
sought, but no charge will be made for
the first 100 paper pages reproduced.

(d) For any other request not de-
scribed in paragraphs (a) through (c) of
this section, the requester will be as-
sessed the full direct costs of searching
for and duplicating the records sought,
except that the first two hours of man-
ual search time and the first 100 paper
pages of reproduction shall be fur-
nished without charge.

(e) For purposes of paragraphs (b)
through (d) of this section, whenever it
reasonably appears that a requester, or
a group of requesters acting in concert,
is attempting to break down a single
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request into a series of requests relat-
ing to the same subject matter for the
purpose of evading the assessment of
fees, such requests will be aggregated
and fees assessed accordingly.

[64 FR 3022, Jan. 23, 1989, as amended at 62
FR 55336, Oct. 24, 1997]

§2702.6 Fee schedule.

(a) Search fee. The fee for searching
for information and records shall be $15
per hour for clerical time and $30 per
hour for professional time. Fees for
searches of computerized records shall
be the actual cost to the Commission
but shall not exceed $300 per hour. This
fee includes machine time and that of
the operator and clerical personnel.
The fee for computer printouts shall be
$.40 per page. If search charges are like-
ly to exceed $25, the requester shall be
notified of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Time
spent on unsuccessful searches shall be
fully charged.

(b) Review fee. The review fee shall be
charged for the initial examination by
the Executive Director of documents
located in response to a request in
order to determine if they may be
withheld from disclosure, and for the
deletion of portions that are exempt
from disclosure, but shall not be
charged for review by the Chairman or
the Commissioners. See §2702.3. The re-
view fee is $45 per hour.

(¢c) Duplicating fee. The copy fee for
each page of paper up to 8%" x 14" shall
be $.15 per copy per page. Any private
section services required will be as-
sessed at the charge to the Commis-
sion. The fee for copying computer
tapes or discs, photographs, and other
nonstandard documents will be the ac-
tual direct cost incurred by the Com-
mission. If duplication charges are
likely to exceed $25, the requester shall
be notified of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated.

[64 FR 3022, Jan. 23, 1989, as amended at 62
FR 55336, Oct. 24, 1997]

§2702.7

§2702.7 No fees; waiver or reduction
of fees.

(a) No fees shall be charged to any re-
quester, including commercial use re-
questers, if the anticipated cost of
processing and collecting the fee would
be equal to or greater than the fee
itself. Accordingly, the Commission
has determined that fees of less than
$10 shall be waived.

(b) Documents shall be furnished
without any charge, or at a charge re-
duced below the fees otherwise applica-
ble, if disclosure of the information is
determined to be in the public interest
because it is likely to contribute sig-
nificantly to public understanding of
the operations or activities of the gov-
ernment and is not primarily in the
commercial interest of the requester.

(1) The following six factors will be
employed in determining when such
fees shall be waived or reduced:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the government’’;

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘“‘likely to contribute’ to
an understanding of government oper-
ations or activities;

(iii) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to ‘‘public
understanding’’;

(iv) The significance of contribution
to public understanding: Whether the
disclosure is likely to contribute ‘‘sig-
nificantly’ to public understanding of
government operations or activities;

(v) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(vi) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily
in the commerical interest of the re-
quester.”

(2) The Executive Director, upon re-
quest, shall determine whether a waiv-
er or reduction of fees is warranted.
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Requests shall be made concurrently
with requests for information under
§2702.3. Appeals of adverse decisions
may be made to the Chairman within 5
working days. Determination of ap-
peals will be made by the Chairman
within 10 working days of receipt.

[64 FR 3022, Jan. 23, 1989, as amended at 62
FR 55336, Oct. 24, 1997]

§2702.8 Advance payment of fees; in-
terest; debt collection procedures.

(a) Advance payment of fees gen-
erally will not be required. However, an
advance payment (before work is com-
menced or continued on a request) may
be required if the charges are likely to
exceed $250.

(b) Requesters who have previously
failed to pay a fee charged in timely
fashion (i.e., within 30 days of the date
of billing) may be required first to pay
that amount plus any applicable inter-
est (or demonstrate that the fee has
been paid) and then make an advance
payment of the full amount of the esti-
mated fee before the new or pending re-
quest is processed.

(c) Interest charges may be assessed
on any unpaid bill starting on the 31st
day following the day on which the
billing was sent at the rate presecribed
in 31 U.S.C. 3717 and will accrue from
the date of billing.

(d) The Debt Collection Act of 1982,
Pub. L. 97-365, including disclosure to
consumer credit reporting agencies and
the use of collection agencies will be
utilized to encourage payment where
appropriate.

[564 FR 3023, Jan. 23, 1989]

PART 2703—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Sec.

2703.1 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

2703.2 Designated agency ethics official and
alternate designated agency ethics offi-
cial.

AUTHORITY: 5 U.S.C. 7301; 5 CFR 2638.202.

SOURCE: 61 FR 39872, July 31, 1996, unless
otherwise noted.
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§2703.1 Cross-reference to employee
ethical conduct standards and fi-
nancial disclosure regulations.

Members and employees of the Fed-
eral Mine Safety and Review Commis-
sion are subject to the executive
branch-wide Standards of Ethical Con-
duct at 5 CFR part 2635; the Commis-
sion’s regulations at 5 CFR part 8401,
which  supplement the executive
branch-wide standards; and the execu-
tive branch-wide financial disclosure
regulations at 5 CFR part 2634.

§2703.2 Designated agency ethics offi-
cial and alternate designated agen-
cy ethics official.

The Chairman shall appoint an indi-
vidual to serve as the designated agen-
cy ethics official, and an individual to
serve in an acting capacity in the ab-
sence of the primary designated agency
ethics official (alternate designated
agency ethics official), to coordinate
and manage the Commission’s ethics
program.

PART 2704—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT IN COMMISSION PRO-
CEEDINGS

Subpart A—General Provisions

Sec.

2704.100
2704.101
2704.102
2704.103
2704.104
2704.105

Purpose of these rules.

Definitions.

Applicability.

Proceedings covered.

Eligibility of applicants.

Standards for awards.

2704.106 Allowable fees and expenses.

2704.107 Rulemaking on maximum rates for
attorney fees.

2704.108 Awards.

2704.109 Delegations of authority.

Subpart B—Information Required From
Applicants

2704.201 Contents of application—in general.

2704.202 Contents of application—where the
applicant has prevailed.

2704.203 Contents of application—where the
Secretary’s demand is substantially in
excess of the judgment finally obtained
and unreasonable.

2704.204 Confidential financial information.

2704.205 Documentation of fees and ex-
penses.

2704.206 When an application may be filed.
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Subpart C—Procedures for Considering
Applications

2704.301 Filing and service of documents.

2704.302 Answer to application.

2704.303 Reply.

2704.304 Comments by other parties.

2704.305 Settlement.

2704.306 Further proceedings on the applica-
tion.

2704.307 Decision of administrative law

judge.
2704.308 Commission review.
2704.309 Judicial review.
2704.310 Payment of award.

AUTHORITY: (b U.S.C. 504(c)(1); Pub. L. 99-
80, 99 Stat. 183; Pub. L. 104-121, 110 Stat. 862.

SOURCE: 47 FR 10001, Mar. 9, 1982, unless
otherwise noted.

Subpart A—General Provisions

§2704.100 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504, provides for the award of at-
torney fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called ‘‘adversary adjudica-
tions’’) before this Commission. An eli-
gible party may receive an award when
it prevails over the Department of
Labor, Mine Safety and Health Admin-
istration (MSHA), unless the Secretary
of Labor’s position in the proceeding
was substantially justified or special
circumstances make an award unjust.
In addition to the foregoing ground of
recovery, an eligible party may receive
an award if the demand of the Sec-
retary is substantially in excess of the
decision of the Commission and unrea-
sonable, unless the applicant party has
committed a willful violation of law or
otherwise acted in bad faith, or special
circumstances make an award unjust.
The rules in this part describe the par-
ties eligible for each type of award.
They also explain how to apply for
awards, and the procedures and stand-
ards that this Commission will use to
make the awards.

[63 FR 63175, Nov. 12, 1998]

§2704.101 Definitions.

The following terms shall have the
following meaning when used in these
rules:

Adjudication Officer, as defined in 5
U.S.C. 504(b)(1)(D), means the Commis-

§2704.103

sion’s administrative law judge who
presided at the underlying adversary
adjudication between the applicant and
the Secretary of Labor. For the sake of
clarity, references hereafter shall be to
“administrative law judge’’.

The Act means the Equal Access to
Justice Act 5 U.S.C. 504;

The Commission means the Federal
Mine Safety and Health Review Com-
mission, created as an independent
agency under 30 U.S.C. 823;

The Mine Act means the Federal Mine
Safety and Health Act of 1977, 30 U.S.C.
801 et seq;

The Secretary means the Secretary of
Labor or his designee.

§2704.102 Applicability.

Section 2704.105(a) applies to adver-
sary adjudications before the Commis-
sion pending or commenced on or after
August 5, 1984. Section 2704.105(b) ap-
plies to adversary adjudications com-
menced on or after March 29, 1996.

[63 FR 63175, Nov. 12, 1998]

§2704.103 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by this Commis-
sion. These are adjudications before
the Commission arising under the Mine
Act in which the position of the Sec-
retary of Liabor is represented by an at-
torney or other representative who en-
ters an appearance and participates in
the proceeding. For this Commission,
the types of proceedings generally cov-
ered include:

(1) Contests of citations or orders
issued under section 104 or 107 of the
Mine Act (30 U.S.C. 814, 817);

(2) Contests of penalties proposed
under section 105 (a) and (b) of the
Mine Act (30 U.S.C. 815(a), (b))

(3) Challenges to claims of discrimi-
nation under section 105(c) of the Mine
Act (30 U.S.C. 815(c)) where the Sec-
retary of Labor represents the miner;

(b) The Commission may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-
sary adjudication for purposes of the
Act by so stating in an order initiating
the proceeding or designating the mat-
ter for hearing. The Commission’s fail-
ure to designate a proceeding as an ad-
versary adjudication shall not preclude
the filing of an application by a party
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§2704.104

who believes the proceeding is covered
by the Act; whether the proceeding is
covered will then be an issue for resolu-
tion in proceedings on the application.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

§2704.104 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘“‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it satisfies the condi-
tions of eligibility set out in this sub-
part and in subpart B.

(b) For purposes of awards under
§2704.105(a) for prevailing parties:

(1) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis;

(2) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part unless
the administrative law judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the administrative law judge
may determine that financial relation-
ships of the applicant other than those
described in this paragraph constitute
special circumstances that would make
an award unjust.

(3) An applicant who owns an unin-
corporated business will be considered
as an ‘“‘individual” rather than a ‘‘sole
owner of an unincorporated business”
if the issues on which the applicant
prevails are related primarily to per-

29 CFR Ch. XXVII (7-1-02 Edition)

sonal interests rather than to business
interests.

(4) The types of eligible applicants
are as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and employs not more than 500 employ-
ees;

(iii) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
with a net worth of not more than $7
million and not more than 500 employ-
ees.

(c) For the purposes of awards under
§2704.105(b), eligible applicants are
small entities as defined in 5 U.S.C. 601,
subject to the annual-receipts and
number-of-employees standards as set
forth by the Small Business Adminis-
tration at 13 CFR Part 121.

(d) For the purpose of eligibility, the
net worth, number of employees, or an-
nual receipts of an applicant, as appli-
cable, shall be determined as of the
date the underlying proceeding was ini-
tiated under the Mine Act.

(e) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[47 FR 10001, Mar. 9, 1982, as amended at 54
FR 6285, Feb. 9, 1989, 63 FR 63175, Nov. 12,
1998]

§2704.105

(a) A prevailing applicant may re-
ceive an award of fees and expenses in-
curred in connection with a proceeding,
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Secretary was
substantially justified. The position of
the Secretary includes, in addition to
the position taken by the Secretary in
the adversary adjudication, the action
or failure to act by the Secretary upon
which the adversary adjudication is
based. The burden of proof that an
award should not be made to a pre-
vailing applicant because the Sec-
retary’s position was substantially jus-
tified is on the Secretary, who may

Standards for awards.
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avoid an award by showing that his po-
sition was reasonable in law and fact.
An award will be reduced or denied if
the applicant has unduly or unreason-
ably protracted the underlying pro-
ceeding or if special circumstances
make the award unjust.

(b) If the demand of the Secretary is
substantially in excess of the decision
of the Commission and is unreasonable
when compared with such decision,
under the facts and circumstances of
the case, the Commission shall award
to an eligible applicant the fees and ex-
penses related to defending against the
excessive demand, unless the applicant
has committed a willful violation of
law or otherwise acted in bad faith or
special circumstances make an award
unjust. The burden of proof is on the
applicant to establish that the Sec-
retary’s demand was substantially in
excess of the Commission’s decision;
the Secretary may avoid an award by
establishing that the demand was not
unreasonable when compared to that
decision. As used in this section, ‘‘de-
mand’”’ means the express demand of
the Secretary which led to the adver-
sary adjudication, but does not include
a recitation by the Secretary of the
maximum statutory penalty—

(1) In the administrative complaint,
or

(2) Elsewhere when accompanied by
an express demand for a lesser amount.

[63 FR 63176, Nov. 12, 1998]

§2704.106 Allowable
penses.

fees and ex-

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the ap-
plicant.

(b) No award for the fee of an attor-
ney or agent under this part may ex-
ceed $125 per hour, except as provided
in §2704.107. No award to compensate
an expert witness may exceed the high-
est rate at which the Secretary of
Labor pays expert witnesses. However,
an award may also include the reason-
able expenses of the attorney, agent, or
witness as a separate item if the attor-
ney, agent or witness ordinarily

§2704.107

charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the underlying proceeding;
and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case in the un-
derlying proceeding.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63176, Nov. 12, 1998]

§2704.107 Rulemaking on maximum
rates for attorney’s fees.

(a) If warranted by an increase in the
cost of living or by special -cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle
certain types of proceedings), attor-
ney’s fees may be awarded at a rate
higher than $125 per hour. Any such in-
crease in the rate for attorney’s fees
will be made only upon a petition sub-
mitted by the applicant, pursuant to
§2704.201, and only if the administra-
tive law judge determines, in his or her
discretion, that it is justified. Any
such adjustment in fees is subject to
Commission review as specified in
§2704.308.

(b) Any person may file with the
Commission a petition for rulemaking
to increase the maximum rate for at-
torney fees. The petition should iden-
tify the rate the petitioner believes the
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Commission should establish and the
types of proceedings in which the rate
should be used. It should also explain
fully the reasons why the higher rate is
warranted. The Commission will re-
spond to the petition within 60 days
after it is filed, by initiating an infor-
mal rulemaking proceeding, denying
the petition, or taking other appro-
priate action.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63176, Nov. 12, 1998]

§2704.108 Awards.

If an applicant is entitled to an
award under §2704.105(a) or (b), the
award shall be made by the Commis-
sion against the Department of Labor.

[63 FR 53176, Nov. 12, 1998]

§2704.109 Delegations of authority.

The Commission retains authority to
take final action on matters pertaining
to the Equal Access to Justice Act in
actions arising under the Mine Act.
The Commission may, however, by
order delegate authority to take final
action on matters pertaining to the
Equal Access to Justice Act in par-
ticular cases to other subordinate offi-
cials or bodies.

Subpart B—Information Required
From Applicants

SOURCE: 63 FR 63176, Nov. 12, 1998, unless
otherwise noted.

§2704.201 Contents of application—in
general.

(a) An application for an award of
fees and expenses under the Act shall
be made to the Chief Administrative
Law Judge of the Commission at 1730 K
Street NW, 6th Floor, Washington, DC
20006. The application shall identify the
applicant and the underlying pro-
ceeding for which an award is sought.

(b) The application shall state the
amount of fees and expenses for which
an award is sought. The application
may also include a request that attor-
ney’s fees be awarded at a rate higher
than $125 per hour because of an in-
crease in the cost of living or other
special factors.
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(c) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(d) The application should be signed
by the applicant or an authorized offi-
cer or attorney of the applicant. It
shall also contain or be accompanied
by a written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(e) Upon receipt of an application,
the Chief Administrative Law Judge
shall immediately assign it for disposi-
tion to the administrative law judge
who presided over the underlying Mine
Act proceeding.

§2704.202 Contents of application—
where the applicant has prevailed.

(a) An application for an award under
§2704.105(a) shall show that the appli-
cant has prevailed in a significant and
discrete substantive portion of the un-
derlying proceeding and identify the
position of the Department of Labor in
the proceeding that the applicant al-
leges was not substantially justified.
Unless the applicant is an individual,
the application shall also state the
number of employees of the applicant
and describe briefly the type and pur-
pose of its organization or business.

(b) The application also shall include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants including their affiliates, as
described in §2704.104(b)(2) of this part).

(c) Each applicant must provide with
its application a detailed exhibit show-
ing the net worth of the applicant and
any affiliates (as described in
§2704.104(b)(2) of this part) when the
underlying proceeding was initiated.
The exhibit may be in any form con-
venient to the applicant that provides
full disclosure of the applicant’s and its
affiliates’ assets and liabilities and is
sufficient to determine whether the ap-
plicant qualifies under the standards in
this part. The administrative law judge
may require an applicant to file addi-
tional information to determine its eli-
gibility for an award.
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§2704.203 Contents of application—
where the Secretary’s demand is
substantially in excess of the judg-
ment finally obtained and unrea-
sonable.

(a) An application for an award under
§2704.105(b) shall show that the Sec-
retary’s demand is substantially in ex-
cess of the decision of the Commission;
the application shall further allege
that the Secretary’s demand is unrea-
sonable when compared with the Com-
mission’s decision.

(b) The application shall show that
the applicant is a small entity as de-
fined in 5 U.S.C. 601(6), and the applica-
tion must conform to the standards of
the Small Business Administration at
13 CFR 121.201 for mining entities. The
application shall include a statement
of the applicant’s annual receipts or
number of employees, as applicable, in
conformance with the requirements of
13 CFR 121.104 and 121.106. The applica-
tion shall describe briefly the type and
purpose of its organization or business.

§2704.204 Confidential financial infor-
mation.

Ordinarily, the net-worth and an-
nual-receipts exhibits will be included
in the public record of the proceeding.
However, an applicant that objects to
public disclosure of information in any
portion of such exhibits and believes
there are legal grounds for withholding
the information from disclosure may
submit that portion of the exhibit di-
rectly to the administrative law judge
in a sealed envelope labeled ‘‘Confiden-
tial Financial Information,” accom-
panied by a motion to withhold the in-
formation from public disclosure. The
motion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552(b)(1)-(9),
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on
counsel representing the Secretary of
Labor against whom the applicant
seeks an award, but need not be served
on any other party to the proceeding.
If the administrative law judge finds

§2704.206

that the information should not be
withheld from disclosure, it shall be
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the estab-
lished procedures under the Freedom of
Information Act (29 CFR part 2702).

§2704.205 Documentation of fees and
expenses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the underlying pro-
ceeding by each individual, a descrip-
tion of the specific services performed,
the rate at which each fee has been
computed, any expenses for which re-
imbursement is sought, the total
amount claimed, and the total amount
paid or payable by the applicant or by
any other person or entity for the serv-
ices provided. The administrative law
judge may require the applicant to pro-
vide vouchers, receipts, or other sub-
stantiation for any expenses claimed.

§2704.206 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
underlying proceeding or in a signifi-
cant and discrete substantive portion
of that proceeding. An application may
also be filed when a demand by the Sec-
retary is substantially in excess of the
decision of the Commission and is un-
reasonable when compared with such
decision. In no case may an application
be filed later than 30 days after the
Commission’s final disposition of the
underlying proceeding, or 30 days after
issuance of a court judgment that is
final and nonappealable in any Com-
mission adjudication that has been ap-
pealed pursuant to section 106 of the
Mine Act, 30 U.S.C. 816.

(b) If review or reconsideration is
sought or taken of a decision on the
merits as to which an applicant has
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prevailed or has been subjected to a de-
mand from the Secretary substantially
in excess of the decision of the Com-
mission and unreasonable when com-
pared to that decision, proceedings for
the award of fees shall be stayed pend-
ing final disposition of the underlying
controversy.

(¢c) For purposes of this part, final
disposition before the Commission
means the date on which a decision in
the underlying proceeding on the mer-
its becomes final under sections 105(d)
and 113(d) of the Mine Act (30 U.S.C.
815(d), 823(d)).

Subpart C—Procedures for
Considering Applications

§2704.301 Filing and service of docu-
ments.

Any application for an award or
other pleading or other document re-
lated to an application, including a pe-
tition for discretionary review, shall be
filed and served on all parties in the
same manner as pleadings in the under-
lying proceeding, except as provided in
§2704.202(b) for confidential financial
information.

§2704.302 Answer to application.

(a) Within 30 days after service of an
application, counsel representing the
Secretary of Labor may file an answer
to the application. Unless counsel re-
quests an extension of time for filing or
files a statement of intent to negotiate
under paragraph (b) of this section,
failure to file an answer within the 30-
day period may be treated as a consent
to the award requested.

(b) If counsel for the Secretary and
the applicant believe that the issues in
the fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the administrative
law judge upon request by counsel for
the Secretary and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the position of the Secretary of
Labor. If the answer is based on any al-
leged facts not already in the record of
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the underlying proceeding, counsel
shall include with the answer either
supporting affidavits or a request for
further proceedings under §2704.306 of
this part.

§2704.303 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §2704.306 of this part.

§2704.304 Comments by other parties.

Any party to a proceeding other than
the applicant and counsel for the Sec-
retary of Labor may file comments on
an application within 30 days after it is
served or on an answer within 15 days
after it is served. A commenting party
may not participate further in pro-
ceedings on the application unless the
administrative law judge determines
that the public interest requires such
participation in order to permit full ex-
ploration of matters raised in the com-
ments.

§2704.305 Settlement.

In the event that counsel for the Sec-
retary and an applicant agree to settle
an EAJA claim after an application has
been filed with the Commission, the
applicant shall timely notify the Com-
mission of the settlement and request
dismissal of the application.

[63 FR 63177, Nov. 12, 1998]

§2704.306 Further proceedings on the
application.

(a) The determination of an award
will be made on the basis of the record
made during the proceeding for which
fees and expenses are sought, except as
provided in paragraphs (b) and (c) of
this section.

(b) On request of either the applicant
or the Secretary, or on the administra-
tive law judge’s own initiative, the
judge may order further proceedings,
such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation
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of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such
further proceedings shall be held only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall be conducted as
promptly as possible.

(c) If the proceeding for which fees
and expenses are sought was conceded
by the Secretary on the merits, with-
drawn by the Secretary, or otherwise
settled before any of the merits were
heard, the applicant and the Secretary
may supplement the administrative
record with affidavits or other docu-
mentary evidence.

(d) A request that the judge order
further proceedings under this section
shall specifically identify the informa-
tion sought on the disputed issues and
shall explain why the additional pro-
ceedings are necessary to resolve the
issues.

[54 FR 6286, Feb. 9, 1989]

§2704.307 Decision of administrative
law judge.

The administrative law judge shall
issue an initial decision on the applica-
tion within 75 days after completion of
proceedings on the application. In all
decisions on applications, the adminis-
trative law judge shall include written
findings and conclusions on the appli-
cant’s eligibility, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. As to applications filed pursu-
ant to §2704.105(a), the administrative
law judge shall also include findings on
the applicant’s status as a prevailing
party and whether the position of the
Secretary was substantially justified;
if at issue, the judge shall also make
findings on whether the applicant un-
duly protracted or delayed the under-
lying proceeding or whether special
circumstances make the award unjust.
As to applications filed pursuant to
§2704.105(b), the administrative law
judge shall include findings on whether
the Secretary made a demand that is
substantially in excess of the decision
of the Commission and unreasonable
when compared with that decision; if
at issue, the judge shall also make
findings on whether the applicant has
committed a willful violation of the
law or otherwise acted in bad faith or

§2704.308

whether special circumstances make
the award unjust. Under either para-
graph, the decision shall include, if at
issue, detailed findings and conclusions
on whether an increase in the cost of
living or any other special factor justi-
fies a higher fee than the $125 per hour
fee set forth in the statute. The initial
decision by the administrative law
judge shall become final 40 days after
its issuance unless review by the Com-
mission is ordered under §2704.308 of
this part.

[63 FR 63177, Nov. 12, 1998]

§2704.308 Commission review.

(a) Either the applicant or the Sec-
retary of Labor may seek review by the
Commission of the initial decision by
the administrative law judge, but re-
view shall be discretionary with the
Commission.

(b) The party seeking review shall
file a petition for discretionary review
so as to be received by the Commission
at 1730 K Street NW., Washington, DC
20006 within 30 days of the issuance of
the initial decision by the administra-
tive law judge. Each issue in dispute
shall be plainly and concisely stated,
with supporting reasons set forth. Ex-
cept for good cause shown, no issue not
raised before the administrative law
judge shall be set forth in the petition
for discretionary review. Review by the
Commission shall be granted only by
affirmative vote of two of the Commis-
sioners within 40 days of the issuance
of the initial opinion, except that with-
in 30 days after the issuance of the ini-
tial decision by the administrative law
judge, two or more Commissioners may
in their discretion order the case for
review without the filing of a petition.
The latter procedure shall be reserved
for novel questions of law or policy,
however.

(c) If review of the initial decision of
the administrative law judge is granted
by the Commission, the Commission
shall, after allowing opportunity for
presentation of views by opposing par-
ties, review the case and issue its own
order affirming, modifying or vacating
in whole or in part the initial decision
or directing other appropriate relief.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63178, Nov. 12, 1998]
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§2704.309 dJudicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§2704.310 Payment of award.

Payment of awards made under the
Equal Access to Justice Act by final
orders of the Commission or its admin-
istrative law judge shall be in accord-
ance with the applicable rules of the
Department of Labor.

PART 2705—PRIVACY ACT
IMPLEMENTATION

Sec.

2705.1 Purpose and scope.

2705.2 Definitions.

2705.3 Procedure for requests pertaining to
individuals’ records in a records system.

2705.4 Times, places, and requirements for
the identification of the individual mak-
ing a request.

2705.5 Access to requested information to
the individual.

2705.6 Request for correction or amendment
to the record.

2705.7 Agency review of request for correc-
tion or amendment of the record.

2705.8 Appeal of an initial adverse Commis-
sion determination on correction or
amendment of the record.

2705.9 Disclosure of record to a person other
than the individual to whom the record
pertains.

2705.10 Fees.

AUTHORITY: 5 U.S.C. 552a; Pub. L. 93-579.

SOURCE: 49 FR 38542, Oct. 1, 1984, unless
otherwise noted.

§2705.1 Purpose and scope.

The purposes of these regulations are
to:

(a) Establish a procedure by which an
individual can determine if the Federal
Mine Safety and Health Review Com-
mission, hereafter the ‘‘Commission”,
maintains a system of records which
includes a record pertaining to the in-
dividual; and

(b) Establish a procedure by which an
individual can gain access to a record
pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection.

§2705.2 Definitions.

For the purpose of these regula-
tions—
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(a) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence;

(b) The term maintain includes main-
tain, collect, use of disseminate;

(c) The term record means any item,
collection or grouping of information
about an individual that is maintained
by the Commission, including, but not
limited to, his or her employment his-
tory, payroll information, and finan-
cial transactions and that contains his
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such
as social security number.

(d) The term system or records means
a group of any records under control of
the Commission from which informa-
tion is retrieved by the name of the in-
dividual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual; and

(e) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

§2705.3 Procedure for requests per-
taining to individuals’ records in a
records system.

An individual shall submit a request
to the Executive Director to determine
if a system of records named by the in-
dividual contains a record pertaining
to the individual. If a record pertaining
to the individual does exist in the spec-
ified system of records and the indi-
vidual wishes to review that record he
or she shall submit a request to the Ex-
ecutive Director of the Commission
which states the individual’s desire to
review his or her record.

§2705.4 Times, places, and require-
ments for the identification of the
individual making a request.

An individual making a request to
the Executive Director of the Commis-
sion pursuant to §2705.3 shall present a
written request at the Commission Of-
fice, 1730 K Street NW., Room 612,
Washington, DC 20006, on any business
day between the hour of 8:30 a.m. and
5:00 p.m. The individual submitting the
request should present himself or her-
self at the Commission’s offices with a
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form of identification which will per-
mit the Commission to verify that the
individual is the same individual as
contained in the record requested.

§2705.5 Access to requested informa-
tion to the individual.

As soon as Dpracticable after
verification of identity the Commis-
sion shall disclose to the individual the
information contained in the record
which pertains to that individual.

§2705.6 Request for correction or
amendment to the record.

The individual shall submit a written
request to the Executive Director
which states the individual’s desire to
correct or to amend his or her record
and details the specific corrections or
amendments sought. This request is to
be made in accord with provisions of
§2705.4.

§2705.7 Agency review of request for
correction or amendment of the
record.

Within ten working days of the re-
ceipt of the request to correct or to
amend the record, the Executive Direc-
tor will acknowledge in writing such
receipt and promptly either—

(a) Make any correction or amend-
ment to that portion of the record
which the individual believes is not ac-
curate, relevant, timely, or complete;
or

(b) Inform the individual of the Exec-
utive Director’s refusal to correct or to
amend the record in accordance with
the request, and the procedures estab-
lished by the Commission for the indi-
vidual to request a review of that re-
fusal.

§2705.8 Appeal of an initial adverse
Commission determination on cor-
rection or amendment of the
record.

An individual who disagrees with the
refusal of the Executive Director to
correct or to amend his or her record
may submit a request for a review of
such refusal to the Chairman, Federal
Mine Safety and Health Review Com-
mission, 1730 K Street NW., Room 610,
Washington, DC 20006. The Chairman
will, not later than thirty working
days from the date on which the indi-
vidual requests such review, complete
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such review and make final determina-
tion unless, for good cause shown, the
Chairman extends such thirty-day pe-
riod. If, after his or her review, the
Chairman also refuses to correct or to
amend the record in accordance with
the request, the Individual may file
with the Commission a concise state-
ment setting forth the reasons for his
or her disagreement with the refusal of
the Commission and may seek judicial
review of the Chairman’s determina-
tion under 5 U.S.C. 552a(g)(1)(A).

§2705.9 Disclosure of record to a per-
son other than the individual to
whom the record pertains.

The Commission will not disclose a
record to any individual other than the
individual to whom the record pertains
without receiving the prior written
consent of the individual to whom the
record pertains, unless the disclosure
has been listed as a ‘‘routine use’” in
the Commission’s notices of its system
of records, or falls within one of the
special disclosure situations listed in
the Privacy Act of 197 (b TU.S.C.
5562a(b)).

§2705.10 Fees.

If an individual requests copies of his
or her record, he or she will be charged
a reasonable fee, excluding the cost of
any search for review of the record, in
advance of receipt of the pages.

PART 2706—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE FEDERAL MINE
SAFETY AND HEALTH REVIEW
COMMISSION

Sec.

2706.101 Purpose.

2706.102 Application.

2706.103 Definitions.

2706.104—2706.109 [Reserved]

2706.110 Self-evaluation.

2706.111 Notice.

2706.112—2706.129 [Reserved]

2706.130 General prohibitions against dis-
crimination.

2706.131—2706.139 [Reserved]

2706.140 Employment.

2706.141—2706.148 [Reserved]

2706.149 Program accessibility: Discrimina-
tion prohibited.
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2706.150 Program accessibility: Existing fa-
cilities.

2706.1561 Program accessibility: New con-
struction and alterations.

2706.1562—2706.159 [Reserved]

2706.160 Communications.

2706.161—2706.169 [Reserved]

2706.170 Compliance procedures.

2706.171—2706.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22893, 22896, June 23, 1986,
unless otherwise noted.

§2706.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§2706.102 Application.

This part applies to all programs or
activities conducted by the agency.

§2706.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auzxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
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agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—
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(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §2706.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88

§2706.111

Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§2706.104-2706.109 [Reserved]

§2706.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§2706.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.
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§§2706.112-2706.129 [Reserved]

§2706.130 General
against discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise 1limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-

prohibitions
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ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(¢c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.
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§§2706.131-2706.139 [Reserved]

§2706.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§2706.141-2706.148 [Reserved]

§2706.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§2706.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§2706.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the

§2706.150

burden of proving that compliance with
§2706.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-

propriate.
(2) Historic preservation programs. In
meeting the requirements of

§2706.150(a) in historic preservation
programs, the agency shall give pri-
ority to methods that provide physical
access to handicapped persons. In cases
where a physical alteration to an his-
toric property is not required because
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of §2706.150(a)(2) or (a)(3), alternative
methods of achieving program accessi-
bility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§2706.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on

29 CFR Ch. XXVII (7-1-02 Edition)

behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§ 2706.152-2706.159 [Reserved]

§2706.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
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those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §2706.160 would
result in such alteration or burdens.
The decision that compliance would re-
sult in such alteration or burdens must
be made by the agency head or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

§§2706.161-2706.169 [Reserved]

§2706.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(¢c) The General Counsel shall be re-
sponsible for coordinating implementa-

§2706.170

tion of this section. Complaints may be
sent to General Counsel, Federal Mine
Safety and Health Review Commission,
1730 K Street NW., Suite 600, Wash-
ington, DC 20001.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §2706.170(g). The agency
may extend this time for good cause.
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(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

29 CFR Ch. XXVII (7-1-02 Edition)

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 22893, 22896, June 23, 1986, as amended
at 51 FR 22893, June 23, 1986]

§§2706.171-2706.999 [Reserved]
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